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It is of some interest to speculate upon the 
real meaning of the word ‘‘recent,’’ as ap- 
plied to the lapse of time, particularly with 
reference to legal decisions, and it is curious 
to observe with what careless disregard of the 
facts some of the legal newspapers announce 
certain decisions as ‘‘recent.’’ For instance, 
an item has been going the rounds of the law 
journals of late, copied from a prominent law 
magazine, to the effect that the Supreme 
Court of Minnesota has ‘‘recently’’ decided 
that there is an implied contract between a 
photographer and his customer that the neg- 
ative for which the customer sits shall only 
be used for the printing of such portraits as 
the customer may order, and that the pho- 
tographer may be enjoined from making use 
of the negative to multiply copies for sale, 
alluding to Moore v. Rugg. This case was 
decided by the Minnesota court nearly a year 
ago, and was published in full, with note, in 
our columns last summer (31 Cent. L. J. 
292). The decision cannot, therefore, fairly 
be called ‘‘recent,’’ though fortunately for the 
reputations of the law journals in question 
there is no exact period of time within which 
legal news may be so called. But there 
are many who will agree with us that legal 
news is like any other kind of news, and 
tested by the rules of the latter, the an- 
nouncement of a year-old decision as ‘‘re- 
cent’’ is, to use a slang expression, consider- 
able of a ‘‘chestnut.’’ 


-> 


The question propounded by the New 
Jersey Law Journal, and reprinted by us 
(p. 414), as to what case a student had in 
mind when he spoke of ‘‘rats’’ as being an 
exception to the rule in Fletcher v. Rylands, 
is correctly answered by a correspondent on 
another page of this issue. Though, as a 
matter of humor, the exception may be so 
stated, it is in no sense correct. The court, 
in the case alluded to—Carstairs v. Taylor, 
where a rat gnawed a hole in a rain-water 
box maintained by the defendant in the upper 
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part of the house, causing damage, by th® 
escape of the water, to a tenant below—ex- 
empts the defendant from liability, upon the 
ground that the act causing the damage was 
vis major—an exception expressly recognized 
in Fletcher v. Rylands—and also that the 
artificial work, which was the source of dan- 
ger, was maintained for the common benefit 
of the plaintiff and the defendant. The 
Queen’s Bench also, in the later case of Ross 
v. Fedder, L. R. 7 Q. B. 661,- distinctly rec- 
ognize and adopt the doctrine of Carstairs v. 
Taylor, as above stated. 





The American Bar Association will find, in 
recent proceedings of the Tennessee legisla- 
ture, fresh proof of the incompetency of 
modern legislators and a forcible argument in 
favor of its proposed reform in legislative 
methods. During the last session of the leg- 
islature of that State, an attempt was made 
to amend the election laws so that they should 
apply to counties having a population of 
50,000, but in the process of passage the 
registration clause was made to read ‘‘having 
a voting population of 50,000.’’ As a matter 
of fact, no county in the State has a ‘‘voting’’ 
population of that number, and, as a conse- 
quence, the registration law is of practical in- 
validity, and carries down with it a secret 
ballot law, passed at the same time, as the 
latter is based upon the existence of a regis- 
tration law, and forbids a man to vote with- 
out showing his registration certificate. The 
blunder is ascribed to carelessness in engross- 
ing and inattention of the members when the 
amendment came up for action. It is thought 
that the Governor will call an extra session, 
as the error invalidates all the election laws 
of the State. It seems that the preceding 
legislature made a similar blunder, necessi- 
tating an extra session. As an exchange re- 
marks, it really looks as though law making 
would soon be a lost art. 





By the way, what has become of the meas- 
ure so carefully framed and vigorously urged 
by a committee of the American Bar Associa- 
tion, having in view to remedy the growing 
evil of hasty and ill-considered legislation, 
and of defective phraseology in the statute 
law? The association, as a body, nearly two 
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years ago, adopted the plan as proposed by 
the committee, together with a resolution 
calling upon the local council of the associa- 
tion in each State to urge upon their various 
legislatures the wisdom of adopting this act. 
And this is the last we heard of it. As a 
matter of fact the plan proposed was open to 
some criticism, as we pointed out at the time 
(29 Cent. L. J. 241, 402), but none will 
seriously question the propriety and need of 
a reform in this matter, by which the impor- 
tant duty of revising and maturing bills, in- 
troduced into the legislature, should be in- 
trusted to competent officers. 








NOTES OF RECENT DECISIONS. 


Trusts—BENEFICIARIES—CORPORATE STOCK 
—IncomE—Drvipenps.—The question in Ap- 
peal of Smith, 21 Atl. Rep. 438, decided by 
the Supreme Court of Pennsylvania, has 
always been one of more or less difficulty, 
and has been decided both ways. It was 
held that where shares of corporate stock are 
bequeathed in trust to pay the income to a 
designated beneficiary during life, with re- 
mainder over, profits realized from a sale by 
the trustees, of extra shares of stock issued 
after testator’s death to them and other 
stockholders, in lieu of corporate ‘profits ap- 
plied to the improvement of the corporate prop- 
erty during testator’s life-time, should be 
distributed as capital, and not as income. 

-Clark, J., after discussing the Pennsylvania 
authorities with reference to Earp’s Appeal, 

28 Pa. St. 368, the leading case on the sub- 
ject, says: 

From this hasty review of the cases, it will be seen 
that the ruling in Earp’s Appeal has, for more than the 
third of a century, been s'eadily maintained, without 
modification or change. In no subsequent case, we 
believe, has its authority been doubted, its practicabil- 
ity questioned, or the soundness of its doctrine im- 
peached. It has not only been adhered to in this State, 
but it has been adopted and followed in nearly all of 
the States. It is referred to in the text-books as the 
Pennsylvania rule; but, as remarked by Mr. Cook in 
his very recent treatise on Stock and Stockholders, 
etc.(section 554): ‘‘Inasmuch as it obtains in every 
State of the Union, excepting Georgia and Massachu- 
setts, it might well be called the American rule.’? The 
rule which prevails in Massachusetts and Georgia is to 
regard cash dividends, however large, as income, and 
stock dividends, however made, as capital (Minot v. 
Paine, 99 Mass. 101), while the English rule is that the 
intention of the corporation to declare a dividend, as 
such, is to govern, and therefore the ordinary or cur- 
rent dividends are regarded as income, and extraordi- 





nary dividends are belonging to the corpus. It mat- 
ters nothing, in either case, whether the dividend be 
of cash or stock or property. See Cook Stock-, 
556, and cases there cited. It must be conceded, we 
think, that while the Pennsylvania rule may in some 
cases, perhaps, be more difficult in its application, 
when properly applied, it arrives at results which are 
absolutely just, and secures to the life-tenant, and to 
those entitled to remainder, precisely what they of 
right are entitled to have, and this cannot be said of 
the practical operation of any otherrule. The appel- 
lant asks us to depart from this well-settled 
and salutary rule. His contention is that, asa 
share-holder has no absokite right to profits un- 
til a dividend thereof is declared, the owner- 
ship of profits, as between a life-tenant and a remain- 
der-man, is in the person who is entitled to dividends 
at the time ofthe distribution, although they may 
have been earned during a prier ownership. ‘“There- 
fore, in this case,” he says, “even if the profits for 
which this stock is issued where earned prior to the 
estate of the life tenant, yet being expended, with the 
consent of the stockholders, for betterments, they did 
not vest as earnings, and there was no absolute right 
to them until] the amount had been declared as a divi- 
dend; and such amount, by the analogy of an assignor 
and assignee of stock, would in this case belong to the 
life-tenant.” To adopt such a conclusion would be to 
overrule the whole line of Pennsylvania cases, to 
which we have referred, and to adopt a method of dis- 
tribution, which wholly ignores the rights of the par- 
ties, and defeats the just and clear purpose of the tes- 
tator; for itis perfectly plain that the value of the 
stock at the testator’s death was composed in part of 
these accumulated profits. Ifthe trustees, in order 
to change the investment, had at the tectator’s decease 
sold the shares, they would have received their value 
as effected by the surplus then undivided, and the 
amount received would, in that case, have been the 
principal upon which the life-tenant would be entitled 
to receive income. Upon what principle of justice, then, 
sbould the act of the corporation, over which the par- 
ties had no control, be allowed to effect their rights, 
by taking from the remainder-men that which clearly 
belongs to them, and banding it over bodily to the 
life-tenant? 


ApuLTERY—AFFINITY—BLOOD RELATION.— 
The Supreme Court of Ohio, in Chinn v. 
State, 26 N. E. Rep. 986, decide that affinity 
is the relationship which arises from marriage 
between one of the spouses and the blood 
relations of the other, and does not include 
persons related to the other simply by affinity. 
Therefore a husband is not related by affinity 
to his wife’s brother’s wife, and sexual inter- 
course between them, though immoral, is not 
an indictable offense within the provisions of 
§ 7019, Rev. Stat. Minshall, C. J., says: 


The question then arises whether, upon the proof 
offered by the State, the defendant is related by affin- 
ity to Ann Rafferty,—that is, whether they are related 
as brother and sister-in-law; for, if so, then, upon the 
authority of Stewart v. State, 39 Ohio St. 152, they are 
related to each other nearer by affinity than cousins. 

The term “affinity,” as used in determining the per- 
sons between whom marriage may be lawfully solem- 
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nized, and those between whom sexual intercourse is 
to be regarded as incestuous, has received in law by its 
application and use a definite signification: and we 
must assume that the legislature, in enacting this sec- 
tion, definiag the crime of incest, used it in the same 
sense. It expresses the relationship which arises by 
marriage between one of the parties and the blood re- 
lations of the other; but it does not include those 
only related by affinity tothe other. As sometimes 
stated, the consanguinei of the wife arethe affines 
of the husband, and vice-versa; but the affines of the 
wife are not those of the husband, nor are the affines 
of the husband those of the wife. 2 Steph. Comm. 
285. It is thus defined by Erskine in the Institutes, 
1 b., 6, t. § 8: “Affinity is that tie which arises in con- 
sequence of marriage betwixt one of the married 
pair and the blood relatives of the other; and the rule 
of computing its degrees is that the relations of the 
husband stand in the same degree of affinity to the 
wife in which they are related to the husband by con- 
sanguinity; which rule holds also, e converso, in the 
case of the wife’s relations. Thus, where one is broth- 
er by blood to the wife, he is brother-in-law, or by 
affinity, tothe husband. But there is no affinity be- 
tweenthe husband’s brother and the wife’s sister, 
which is called by the doctors affinitas affinitatis; be- 
cause then the connection is formed not between one 
of the spouses and the kinsmen of the other, but be- 
tween the kinsmen of both.” See, also, 1 Bouv. 
Law Dict.. “Affinity;’”? and the same, Brown Law 
Dict.; 1 Amer. & Eng. Enc. Law, 315, and notes; 1 Bl. 
Comm. 435 (Christian’s note). In the note just cited 
itis said: **Tbough a man is related to his wife’s 
brother by affinity, he is not so his wife’s brother’s 
wife, whom, if circumstances would admit, it would 
not be unlawful for him to marry;” and hence inter- 
course between them, however immoral, would not 
be incestuous. The section of the crimes act defining 
and punishing incest prior to the revision of 1877, sim- 
ply designated the persons by the relationships in 
which they stood between whom sexual intercourse 
was punished as an offense, (1 Swan & C. 405); and it 
will perceived that those arising from marriage, as 
step-father and step-daughter, step- mother and step- 
son, simply included cases of intercourse between one 
party to the marriage and a blood relative of the other 
following, as far as it went, the established rule for 
the determination of relationship by affinity; and we 
see no reason for supposing that the legislature, in its 
revision of the crimes act, intended to depart from 
this general rule, and establish a kind of relationship by 
marriage unknown tothe law. The fact that more re- 
mote degrees of such relationship are included, argues 
nothing, as effect can be given to this extention with- 
out departing from the principle upon which relation- 
ship by affinity is determined. It then appears that 
upon the proof offered by the State the defendant 
should have been acquitted, and the court erred in 
charging as it did. There is no relation by affinity, 
nor consanguinity, between the defendant and Ann 
Rafferty. She is simply an affinis, and not a consan- 
guineus, of Mary Chinn, the defendant’s wife; or, in 
other words, she is simply the wife of thejdefendant’s 
wife’s brother, Thomas Rafferty. The case is clearly 
distinguishable from that of Stewart v. State. The 
case is briefly reported, but an examination of the 
record on file shows that Etta Drake, with whom the 
offense was committed, was the sister of the defend- 
ant’s wife, and therefore related to him by affinity, 
because related to his wife by consanguinity. 





MAsTER AND SERVANT—CARE REQUIRED OF 
RartLroap ComMpaNrtEs—NEGLIGENCE OF FEL- 
LOW-SERVANT—ASSUMPTION OF Risk.—In the 
case of Miller v. South. Pac. Ry. Co., 26 Pac. 
Rep. 70, the Supreme Court of Oregon decide 
some interesting questions in the law of mas- 
ter and servant, and the liability of the former 
for negligence. From the long and very ex- 
haustive opinion we extract the following as 
the substantive points of the case: 

1. Any duty which the master is required to per- 
form for the safety and protection of his servants can- 
not be delegated to any servant of any grade, so as to 
exempt the master from liability to a servant who 
has been injured by its non-performance. 

2. Itis the duty of a railroad company to keep its 
road-bed and track, rolling stock, machinery, and ap- 
pliances in good and safe condition, to cause frequent 
and thorough inspection of these as can be done con- 
sistently with the conduct of its business, for the pur- 
pose of discovering any defects that may occur from 
accidental causes, or the effects of wear and tear or 
the progress of decay, to exercise care in the selection 
of its servants and in their retention in its service, 
and to adopt such rules and regulations as are calcu- 
lated to guard against accidents, and to make the serv- 
ants in its employ reasonably safe. 

8. Itis the duty of a switchman to operate the 
switch, and see that it properly adjusts the rails, so 
that the trains may passin safety. The act he per- 
forms involves no duty of construction or repair, 
or other duty in regard to the switches of the 
road, if out of repair, or unfit for use, whether by 
wear or tear, or by the criminal interference of 
strangers, than to promptly notify the company of its 
condition, so that it may be repaired or its place sup- 
plied. 

4. It is the law, in the absence of express contract, 
that establishes the relation of the parties, creating 
him agent or representative of the master who per- 
forms duties which the law itself makes it incumbent 
on the master to perform, and not the rules or regula- 
tions of the company designed for the guidance of its 
servants, and to secure reasonable safety in the con- 
duct of its business. 

5. The co-operation of the switchman is necessary 
to the successful management of the trains, and em- 
ployees upon the train in the common service assume 
the risk of the negligent discharge of his duty. 


Limitations OF ACTIONS — PAYMENTS ON 
Accounts—Entry 1n Boox. — The Supreme 
Court of Kansas, in Hamilton v. Coffin, 26 
Pac. Rep. 42, hold that an entry of credit 
made ina book of accounts by a creditor 
upon an account with his debtor after a cause 
of action thereon is barred by the statute of 
limitations, is of itself insufficient to establish 
such a partial payment on the account as will 
take it out of the statutory bar. Johnston, 
J., says: 

Assuming that the account is correct, and that it 
was unsettied when the last charge was made, it ap- 


pears that it had long been barred before the two dol- 
lars credit was given in 1885. It was not then a sub- 
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sisting debt; and will a mere entry of credit by the 
‘creditor revive a barred debt, and take the entire ac- 
count out of the statute? We think not. Entries in 
books of account are admissible in evidence under cer- 
tain circumstances (Civil Code, § 387), and an entry of 
charge or credit in a current mutual account that was 
within the period of limitation would be evidence tend- 
ing to take the entire account out of the statute; but, 
where the statute has run, it is no longer an open ac- 
count or a present or subsisting debt, and the creditor 
cannot manufacture evidence for himself by making 


an entry of credit upon an account on which the debt- | 


or was not liable when the entry was made. When a 
claim is barred, it is the act of the debtor, and not of 
the creditor, that will take it out of the statutory bar. 

An indorsement upon a note or other written obliga- 
tion is the usual proof of a partial payment. Notwith- 
standing this, it is held that an indorsement of credit 
by a creditor upon a note after the statute has run, 
affords no evidence of payment in favor of the payee, 
“for the reason that it is an ex parte declaration made 
by a party in his own favor; and no one is allowed to 
make evidence for himself.’? Easter v. Easter, 44 
Kan. 151, 24 Pac. Rep. 57. The Supreme Court of Ohio, 
in determining a similar question to the one presented 
here, held that “the items of credit in the account- 
book of the deceased, given after the statute had 
barred the action, constitute no evidence that it was the 
intention of the parties that the articles thus credited 
should be applied on the barred account as payment.”’ 

Kaufman y. Broughton, 31 Ohio St. 424. See also, 
Oberg v. Breen (N. J.), 12 Atl. Rep. 203; Acklen’s 
Ex’r v. Hickman, 60 Ala. 568. 


Curtesy — Cuaitp Born ALtive. — Some- 
what of a technical question in the law of 
curtesy arose in Goff v. Anderson, 15 S. W. 
Rep. 866, decided by the Supreme Court of 
Kentucky where it was held that under the 
statute giving the husband a right as tenant 
by the curtesy in his wife’s lands, where 
there is issue of the marriage born alive, 
a child is born alive within the meaning of 
the statute, which after being delivered of its 
mother, makes a distinct effort to breathe, 
while the umbilical cord is yet uncut, though 


no effort is made thereafter. Lewis, J., says: 

If, as all know, breathing by a child first bornis a 
true sign of life, an effort to breathe, or in the lan- 
guage of Dr. Combs, a gasping or struggling to get a 
full inspiration, is equally convincing that life is not 
yet extinct, just as acry of pain, though ever so feeble, 
shows as conclusively that death, however near, has not 
actually come, as would the voice of astentor. But it 
is argued that because the child may not have been 
living when the naval cord was cut it was not within 
the meaning of the statute, born alive. ‘Born’ as or- 
dinarily <nderstood, and in fact means, “brought 
forth,’”’ and a child is completely born when delivered, 
or expelled from and becomes external of the mother, 
whether the placenta has been separated or the cord 
cut or not (see 2 Tidy Leg. Med. 154; Ewell Med. 
Jur. 111); and if not at that instant dead, it is to be 
regarded as born alive for every legal purpose what- 
ever. To give the word as used in the statute a dif- 
ferent meaning, would be simply a_ perversion, 
without reason or excuse. Counsel has cited the 





case of Doe v. Killen, 5 Houst. 14, where the judge, 
upon trial of an action of ejectment between the sur- 
viving husband and heirs at law, charged the jury 
that to find for the former they must believe the child 
was born alive, having an independent circulation and 
existence of its own, apart from the mother, and by 
force of the child’s own inherent vitality, and, though 
not direc:ly so stated, it may be inferred the judge in- 
tended such independent circulation should exist 
after the naval cord was cut. We have been referred 
to no other authority for such view, and we cannot 
sanction it; for a child when delivered is either alive 
or dead for all purposes, and to make its legal exist- 
ence date from the time a physician may in his 
wisdom see proper to cut the naval cordis without 
reason, and contrary to the plain meaning and intent 
of.our statute. We think the court properly found 
the child in question was born alive, and that the ap- 
pellee was entitled as tenant by curtesy to the land 
owned by his wife. 


MunicrpaL AssEMBLY—POWERS OF PRESID- 
ING OrFICER—PARLIAMENTARY LAW—FALSE 
ImpRisONMENT.—In Thompson v. Whipple, 15 
S. W. Rep. 604, the Supreme Court of Ar- 
kansas decide an important question of par- 
liamentary law. It is held that the power of 
a mayor, as the presiding officer of a city 
council, extends no further upon the occur- 
rence of indecorum on the part of any mem- 
ber, than to bring the fact to the attention of 
the assembly, which may, if it sees fit, after 
the member has been heard, order him to 
withdraw, pending its consideration and ac- 
tion, and it is the duty of the president to 
enforce that order; but he has no power, in 
the absence of threatened violence to other 
members, to order the offender into the cus- 
tody of the executive officer of the assembly, 
and exclide him from its deliberations, and, 
if he assumes to do so, both he and the exec- 
utive officer who carries out his orders are 
liable in damage for false imprisonment. 
Hemingway, J., says: 

What, then, are such duties and powers according 
to the general usages of deliberative bodies? They com- 
prise the duty and power to preserve order and deco- 
rum during the deliberations of the body. It is said 
to be the privilege of any member, and the special 
duty of the presiding officer, to take notice of any 
offense during deliberation, and to call the attention of 
the assembly to it. In such cases the president de- 
clares to the assembly that a member named is guilty 
of irregular or improper conduct, and specifies it. 
When it has been stated by the president, the mem- 
ber is entitled to be heard in exculpation. The mat- 
ter is thus fairly presented to the house for its con- 
sideration and action, pending which the member 
should withdraw. Delicacy and custom require that 
he withdraw, in order that the matter may be fully 
discussed and considered, free from any restraints of 
his presence. If asense of propriety does not constrain 
him to withdraw, the house may order that he do so, 
but his failure to do it is a matter for the action of the 
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house. Ifthe member disregards its order, the presi- 
dent may enforce it. Thus far and no further can we 
find that the president is authorized to order that a 
member be excluded. Cushing’s Rules of Pro. & Deb. 
§§ 40, 41; Cush. Law & Pr. Leg. Assem. § 604. When 
the president has called an offending member to order, 
and stated the matter of the offense to the house, it 
seems that he has fully discharged his duty and ex- 
hausted his powers in the premises. He thereby 
transmits the further disposition of the matter to the 
house. The power to punish is not among his pre- 
rogatives; that belongs exclusively to the house, ard 
he can never exercise it save as itis expressly ordered 
by the house. If he has other powers, the fact has 
escaped the recognition of writers. They treat him 
as the servant of the house, vested with powers to act 
in ordinary cases, but authorized only to execute the 
will of the house in unusual or extraordinary cases. 

It is said that the powers of the speaker is well ex- 
pressed by Mr. Speaker Lenthall, who, when Charles 
I. came into the house of commons, and asked him 
whether any of five members that he came to appre- 
hend were in the house, whether he saw them, and 
where they were, replied: “May it please your majes- 
ty, I have neither eyes to see, nor tongue to speak, in 
this place, but as the house is pleased to direct me, 
whose servantI am.” Butitis argued that the presi- 
dent may enforce the exclusion of an offending mem- 
ber, not by way of punishment, but for the purpose of 
putting an end to existing disorder. To sustain this 
view, we are cited to the case of Parsons v. Brainard, 
17 Wend. 522. The decision in that case was controlled 
by a statute of New York, and no reliance is placed by 
the opinion upon any principle of force out of that 
State. Mr. Cushing says that when, in the course of 
proceedings, a quarrel arises between members, 
which the speaker sees may lead to injurious results, 
it is his duty to interfere at once, without waiting for 
the previous order of the house, and, by reason of 
retraction or apology, compel such members to settle 
their quarrel immediately, or, by ordering them into 
the custody of the sergeant at arms, prevent them 
from leaving the same until they pledge themselves 
that the quarrel shall go no further; that the propriety 
of this course is more manifest where the members 
resort to violence; and that the speaker may, instead 
of proceeding at once, wait for the house to indicate 
such course as it may think proper; that in such cases 
immediate action by the speaker has been the rule in 
England, while the rule in this country has been to 
await the action of the house. Cush. Law & Pr. Leg. 
Assem. § 666. It will be observed that the arrest is 
made in such cases to prevent the impending commis- 
sion of personal violence, and to detain the offending 
member in the house to be dealt with by it after it has 
heard a statement of his offense and his statement in 
exculpation. Both reasons would be without force in 
a case of forcible exclusion for disorderly and inde- 
corous behavior, not threatening personal injury; 
for there is no threatened violence to be prevented, 
and the exclusion of the member precludes a hearing 
and order of the house as to offensive matter. Be- 
sides, when the president orders an arrest to prevent 
an injury being done;to another member, he does more 
than any other person would be justified in doing any- 
where. We find no authority for the arrest ofa mem- 
ber by order of the president, except as we have 
stated. If noise or tumult in the house—breaches of 
good order and decorum in the course of proceeding 
—or an exhibition of disrespect and contempt for the 
president, would justify a forcible exclusion by him 
of an offending member, it cannot be that the history 





of proceeding in deliberative bodies would furnish no 
instance of the assumption of such power. Such his- 
tory furnishes many instances of such offenses at times 
when feeling was more potent in the assembly than 
reason, and when the president, partially at least, 
under its sway, did not decline the exercise of all his 
conceded powers; but if any president has ever thus 
sought to check raging disorder, or command respect 
for his person, the instance is not called to our atten- 
tion. As occasions for the exercise of such authority, 
if justified by usage, have often arisen, under circum- 
stances favorable to its exercise, and as it does not ap- 
pear to have been exercised on such occasions, we 
conclude that it does not exist. 








THE RIGHT OF AN INDIVIDUAL TO 
ABATE A PUBLIC NUISANCE. 


There is a tendency among a certain class 
of cases, and among text-writers generally, 
to limit the right of an individual to abate a 
public nuisance, to cases where an action 
could be maintained by him, notwithstand- 
ing the unanimous agreement of the common 
law authorities that anybody may abate a 
public nuisance.! This limitation seems to 
have been taken without any logical justifica- 
tion, growing out of any natural relation or 
connection between the two remedies. In- 
deed, upon a close examination, it seems 
impossible to find any such relation or con- 
nection. 

To enable an individual to maintain an 
action for the erection or continuance of a 
public nuisance, he must show an injury tc 
himself as distinguished from an injury to 
the public. This has been called showing a 
special injury or inconvenience, sometimes 
required to be different in kind from that 
suffered by the community at large, and 

1 Horne v. Wildlake, Yelv. 142; James v. Howard, 
Cro. Ch. 184; Lodie v. Arnold, Salk. 458; Dewey v. 
White, Mood. & Malk. 56; Hawk. P. C. 695, § 12; Ld. 
Hale, Harg. L. T. 87; Rex v. Wilcox, 2 Salk. 458; 2 
Roll. 31; Vin. Abr. tit. Nuis. W. & V.; 3 Burn’s Jus- 
tice, 224. Mr. Wood (Nuis. 2d ed. p. 805), comment- 
ing upon the case of Dewey v. White, says: “It was 
an action for trespass against the defendants, who 
were firemen, for pulling down a stack of chimneys in 
the vicinity of a conflagration, whose condition was 
such as to endanger the safety of those engaged in 
extinguishing the fire, the defendants among the 
rest.” The words italicised by me show the anxiety 
of the learned author to find some special injury to 
justify the abatement, but an examination of the case 
will show no foundation for the idea of a conflagration 
in progress. On the contrary it says the chimneys 
were part of a house then recently damaged and con- 
sumed by fire, and that they were torn down because 


they endangered adjoining property and the lives of 
his majesty’s subjects. 
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sometimes required to be greater in degree.” 
The only possible theory upon which these 
conflicting decisions can be reconciled, is 
that which regards them as struggling to find 
whether the individual is injured in his private 
capacity, or merely in his capacity as one of 
the public, and this having been determined, 
it makes no difference what may be its kind, 
or how many others may be suffering the 
like injury, if itis of the former character, 
the action lies; if of the latter, it does not. 

This special injury has been treated by 
some of the later decisions as not only 
necessary to support an action for a public 
nuisance, but also as indispensable in the 
justification of an abatement by an indi- 
vidual: but it has in every instance failed to 
afford any real basis for such justification. 

Since the case of Butterfield v. Forrester,® 
which was the case of a man negligently run- 
ning against an obstruction ina highway, it 
has been held that no man can be heard to 
complain of an injury which he could have 
prevented by the exercise of ordinary care; 
and since the case of Davies v. Mann,‘ 
which was the case of an injury to an ass, 
fettered and turned upon the highway by its 
owner, by negligently driving against it, it 
has been held that every man is liable for a 
negligent injury, even to a wrong-doer. Both 
cases require the traveler upon the highway 
to take upon himself a certain amount of in- 
convenience, rendered necessary by the acts 
of wrong-doers, the one to prevent injury to 
himself, and the other to prevent injury to 
the wrong doer. In each case the act of the 
wrong-doer, in the one the obstructing of the 
highway, and in the other the turning of the 
fettered ass upon the highway, is held not to 
relieve the traveler from the duty of due 
care, and in the latter, that duty is required 
for the benefit of the wrong-doer himself. 

A public nuisance, affecting only the pub- 
lic, cannot, it is said, be abated by a private 


2 See note by: Judge Bennett in 19 Am. Law Reg. 
624, for a masterly review of the authorities. 

311 East, 60. 

410 M. & W. 546. Although the theory of special 
injury originated with this case, it is curious to note 
that its principle seems to have been entirely for- 
gotten. Goldsmith v. Jones, 43 How. Pr. 415, which 
was trespass for painting out a sign from an unau- 
thorized structure on a sidewalk, says that defendant 
was not specially injured by the sign, and is therefore 
liable, but if it had been merely injured by the negli- 
gence of defendant he might not have been liable. 





individual, but if the private individual suf- 
fers some special injury peculiar to himself, 
he may abate it. We have just seen, how- 
ever, that notwithstanding the wrongful act 
of another injuriously affecting us, we must 
take due care not to injure him, and this in- 
junction would be of little consequence in- 
deed, if, by reason of the injury we suffer, 
we may do a willful act, which without the 
injury would be a willful wrong. 

A class of cases has arisen where property 
was destroyed, under the pretense of abating a 
public nuisance. Oyster-beds were placed 
in the navigable portion of a navigable river, 
interfering with, but not impeding navigation, 
and the oysters were destroyed.’ Liquor shops, 
bawdy houses and gambling dens were set 
up in violation of law, and liquors, furniture 
and houses were destroyed. In some of 
these cases it was held that, inasmuch as the 
parties committing the acts in question, were 
no otherwise injured by the nuisances than 
the rest of the public, they could not abate.® 
In others, however, it is held that the de- 
struction of property is never authorized, 
and that in cases like those of the liquor 
houses, bawdy and gambling houses, the 
nuisance consists in the doing of certain acts, 
and can only be discontinued by taking hold 
on the wills of the parties committing them, 
and that this can only be done by proceed- 
ings in a court of justice.’ 

The reason given by the former class 
seems weak and puerile, and wholly unsatis- 
factory. - It assumes in the first place that in 
the cases of nuisances by the erection of 
liquor houses, etc., no private action by the 
individual will lie; but it may now be taken 
as pretty well settled that where the indi- 


5 Mayor of Colchester v. Brooks, 7 Q. B. 339. 

6 Mayor of Colchester v. Brooks, 7 Q. B. 339; Brown 
v. Perkins, 12 Gray, 89; State v. Paul, 5 R. I. 185; 
State v. Keeran, Jb. 497; Earp v. Lee, 71 Ill. 193. 

7 Gray v. Ayres, 7 Dana, 375; Ely v. Supervisors, 36 
N. Y. 297; Moody v. Supervisors, 46 Barb. 665; 
Brightman v. Bristol, 65 Me. 426; Moody v. Super- 
visors, 46 Barb. 659; Barclay v. Commonwealth, 25 
Pa. St. 503; Miller v. Burch, 82 Tex. 208; Welch v. 
Stowell, 2 Doug. (Mich.) 332; Rex v. Pappineau, 1 
Str. 688. In Gray v. Ayres the court says: ‘The right 
is limited to the abatement of that which is a nui- 
sance, or of that which necessarily causes the nui- 
sance, and which cannot exist in its present location 
and condition without being and producing a nui- 
sance. A house or other substantial impediment 
erected in a public highway is a nuisance which indi- 
viduals may abate by pulling down or removing the 
~ubstance which constitutes or causes the nuisance.’’ 
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vidual suffers a specifie injury from nuisances 
of this kind, such as loss of a tenant, depre- 
ciation in the value of property, disturbance 
of the comfort and quiet of his home, he may 
have his action as in other cases. The rea- 
son given, assumes in the next place that if 
the action would lie, it would authorize the 
individual to abate in these cases as in others. 
If the presence of the right of action would 
not justify, its absence would be no reason 
for denying the right to abate. Yet no court 
would hold that, since there is a special in- 
jury, and aright of action by the individual 
in these cases, the same acts of abatement by 
destruction of the property would be justified.° 

The importance of the question, however, 
lies chiefly in its bearing upon the right of an 
individual to remove an obstruction from a 
highway," and in the first place it is of im- 
portance to distinguish between a mere en- 
croachment, not interfering with the freedom 
of passage, and an obstruction hindering or 
materially interfering with the passage. The 
former is not a nuisance," and it has even 


8 Givens v. Van Studdiford, 86 Mo. 149; s., c., 72 
Mo. 129, 4 Mo. App. 498; Francis v. Schoelkopf, 53 N. 
Y. 152; Baltimore & Pot. R. Co. v. Baptist Church, 
108 U. S. 317; Wesson v. Washburn Iron Co., 13 Allen, 
95; Peck v. Elder, 3 Sandf. 126; Farrell v. Cook, 16 
Neb. 483; Corley v. Lancaster, 81 Ky. 171. 

9In abating a private nuisance, the destruction of 
that which is not a nuisance is not permitted. Finley 
v. Herhy, 41 Iowa, 389; Moffett v. Brewer, 1 Gr. 348 
Cooper v. Marshall, 1 Burr. 259. 

10 That an individual can only remove an obstruc- 
tion when he is specially injured is beld in Clark v. 
Lake St. Clair Ice Co., 24 Mich. 508; Harrower v. Rit- 
son, 37 Barb. 301; Larson v. Furlong, 50 Wis. 681; 
Godsell v. Fleming, 59 Wis. 52; Bidinger v. Bishop, 76 
Ind. 244; Bowden vy. Lewis, 13 R. I. 189; Griffith v. 
McCullom, 46 Barb. 561; Goldsmith v. Jones, 43 How. 
Pr. 415; Brown v. DeGroff, 50 N. J. L. 409. Dicta, to 
the same effect can be found in the following cases 
also: Fort Plains Bridge Co. v. Smith, 30 N. Y. 44; 
Owens Vv. Sttate, 52 Ala. 400; Field v. Stokely, 99 Pa. 
St. 306; Hopkins v. Crombie, 4 N. H. 520. In the case 
of Hopkins v. Crombie, which was the case of an en- 
croachment not interfering with travel, only nominal 
‘damages for the removal were allowed. The court 
says: *‘This was clearly an illegal encroachment, 
which rendered plaintiffs liable to be indicted and 
punished, and which might upon a conviction have 
been legally taken down, demolished and removed. 
This encroachment defendants removed, doing no un- 
necessary damage. The only injury plaintiffs have 
sustained is that they have been unlawfully deprived 
of an illegal use of the highway.” If the use was 
illegal and the deprivation was without injury to a 
legcl right, and without a breach of the peace, it is 
not clear upon what ground defendants are liable, 
even for nominal damages. 

11 Howard v. Robbins, 1 Lans. 63; Clark v. Lake St. 
Clair Ice Co., 24 Mich. 508; Hopkins v. Crombie, 4 N. 





been held that an action to abate or remove 
it will not lie, if such removal will cause an 
injury out of proportion to that caused by its 
continuance.” The power of removal by an 
individual has been brought into great disre- 
pute, by holding up possibilities of its exer- 
cise, upon any, the most trivial, encroach- 
ments.” These terrors, however, rapidly 
disappear when we consider that such en- 
croachments are not nuisances, and there- 
fore not within the terms of the rule in ques- 
tion. 

A right to pass along a highway is prob- 
ably the clearest instance that can be found 
of a pure public right, for interference with 
which only the public officers can institute 
proceedings in a court of justice. For any 
injury to this right the individual cannot sue ; 
but the same act which interferes with this 
right may interfere also with some private 
right of the individual, and for this he may 
sue. An example of an action of this kind 
is where an obstruction of a highway injures 
the trade, business or property of an indi- 
vidual by diverting travel, and the right of 
action, either by injunction or for damages 
is well established.* There is controversy, 
confusion and contradiction among the au- 
thorities as to when a private right is in- 
fringed by such an injury, but as to the 
principle involved, there is no question. On 
the other hand, for the mere deprivation of 
the right to pass along the highway by ob- 
structing it, no action for damages will lie, 
though in consequence the traveler is com- 
pelled to go a more circuitous route, and is 
thereby put to great inconvenience and loss.” 


H. 520; Graves v. Shattuck, 35 N. H. 257; Peckham v. 
Henderson, 27 Barb. 207; Griffith v. McCullom, 46 
Barb. 561; Burnham vy. Hotchkiss, 14 Conn. 311; 
People v. Horton, 5 Hun, 516; Lord Hale De Jur. 
Mar. 11. 

12 City of Big Rapids v. Comstock, 65 Mich. 78. 

13 Wood on Nuis. (2d ed.) p. 807; Harrower v. Rit- 
son, 37 Barb. 301. 

44 Callanan v. Gilman, 107 N. Y. 360; Town of Sulli- 
van v. Phillips, 110 Ind. 320; Palmer v. Waddiil, 22 
Kan. 352; Atchison St. Ry. Co. v. Nave, 38 Kan. 744: 
Miller v. Schenck, 78 Iowa, 372; Jackson v. Kiel, 13 
Colo. 878; Shephard v. Barnett, 52 Tex. 638; Wilder v. 
DeCou, 26 Minn. 10; Georgetown v. Alexandria Canal 
Co., 12 Pet. 91; Corning v. Lowerre, 6 Johns. 439; 
Platt v. C., B. & Q. R. Co., 74 Lowa, 127. 

5 Powell v. Bunger, 91 Ind. 64; Sohn v. Camborn, 
106 Ind. 302; Clark v. Chicago & N. W. Ry. Co., 70 
Wis. 598; Shero v. Carey, 35 Minn. 423; Barnum v. 
Minn. Tr. Co., 33 Minn. 365; Billard v. Erhart, 35 Kan. 
611; Bigley v. Numan, 53 Cal. 403. Ir Holmes y. 
Corthell, 80 Me. 31, plaintiff was traveling along the 
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The case of Larson v. Furlong holds 
that, unless an action to abate or remove a 
nuisance could be maintained by a private 
person, he cannot abate it without such ac- 
tion. By an action to abate or remove, we 
can only understand that the court means an 
injunction to restrain the erection or to com- 
pel the removal of the nuisance. It has been 
repeatedly determined by the very highest 
authority that an obstruction of a highway 
cannot be enjoined, but the only remedy in 
court is by indictment or information ;" yet 
it is held by all the cases and admitted by 
those which adopt the doctrine of special 
injury, that an obstruction of a highway ac- 
tually hindering the passage may be removed 
by the person desiring to pass.'* On this 
subject, the case of Bowden v. Lewis” pre- 
sents some very interesting and peculiar com- 
plications. A villa fronted upon a bay, in 
which a structure was erected which ob- 
structed the view of the bay from the villa, 
and interfered with the approach to it up the 
bay. The structure was erected without au- 
thority, in the navigable portion of the bay. 
The owner of the villa tore it down. It ap- 
peared that the market value of the villa had 
been considerably depreciated by the erection 
of the structure. The court held the owner 
liable, though it was admitted he had suffered 
a special injury, but held that the injury 
which he must suffer, to entitle him to abate, 
must be an injury to him in his right as one 
of the public to navigate the bay. 

We have seen above, and it seems to be 
perfectly well settled by the recent cases, 
that an injury to adjoining property, caused 
by an obstruction of a highway, is a special 
injury for which the owner may sue, while it 


highway and encountered a wall across it, and was 
put to inconvenience and delay in climbing over it, 
and his workmen were prevented from passing, 
whereby he lost their services, yet it was held that he 
could not recover. 

16 50 Wis. 681. 

17 Georgetown v. Alexandria Canal Co., 12 Pet. 91; 
Bigelow v. Hartford Bridge Co., 14 Conn. 565; O’Brien 
v. Norwich & W.R. Co., 17 Conn. 372; Spooner v. 
McConnell, 1 McLean, 337; Willburn v. Davies, 40 
Ark. 88; Schall v. Nusbaum, 56 Md. 512; School Dist. 
v. Neil, 36 Kan. 617; Hartshorn v. South Reading, 3 
Allen, 501; Talbot v. King, 36 W. Va. 6. 

18 James v. Howard, Cro. Ch. 184; State v. Flanna- 
gan, 97 Ind. 140; Turner v. Holtzman, 54 Md. 148; 
Larson v. Furlong, 63 Wis. 323; Harrower v. Ritson, 37 
Barb. 301; Dimes v. Petley, 15 Ad. & E!. (N. S.) 276; 
Arundel v. McCulloch, 10 Mass. 70. 

1913 R. I. 189. 





seems to be equally well settled, not only that 
no injunction will be granted to remove such 
an obstruction, but that unless some conse- 
quential injury, such as that to his adjoining 
property, is caused by the obstruction, no 
action for damages will lie. It thus seems 
that Bowden v. Lewis holds that the only 
special injury for which defendant could have 
sued, was insufficient to justify the abate- 
ment, and held him liable, because he did 
not suffer the very injury which it is unani- 
mously agreed will not support a private 
action. 

Another leading case, Harrower v. Ritson,”° 
adopts the doctrine that a special injury must 
he suffered by an individual to enable him to 
abate, but upon an idea different from either 
of the cases before examined. That was an 
action for removing a fence which encroached 
upon the highway. The fence went some 
distance into the road, but there was room 
enough left fur one wagon to pass, and with- 
out the fence there was not room enough for 
two. The court held that the removal of the 
fence not being necessary to enable defend- 
ant to pass, he suffered no special injury, 
and was therefore liable, and that the justifi- 
cation of defendant was limited by the neces- 
sity of the case. 

That an act is necessary to enable one to 
enjoy an undisputed right will be no excuse 
for doing it unless it can be justified upon 
some ground other than such necessity. If 
to enable one to enjoy a right, it is necessary 
to infringe the right of another, though 
brought about by the wrongful act of the 
latter, such necessity cannot excuse the in- 
fringement. The removal of an obstruction 
in a road, then, cannot be justified merely 
upon the ground that the removal is neces- 
sary to enable the party removing to enjoy a 
right. The real justification, if there is any, 
must come from some higher principle. An 
act done by one person may render necessary 
an act on the part of another to save himself 
from some injury, but no act of the former, 
whether rightful or wrongful, can render 
necessary a wrongful act on the part of the 
latter, and any act which is not wrongful may 
be done by the latter, whether necessary or 
not. 


20 37 Barb. 301. The idea of necessity is also the 
foundation of Dimes v. Petlev, 15 Ad. & El. (N.S.) 
276; Bateman v. Bluck, 18 Ad. & El. (N. S.) 870. 
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In abating a nuisance, no act which is un- 
necessary to the abatement is allowed,” but 
it does not follow that no abatement is al- 
lowed which is not made necessary by the 
nuisance. An abatement never can become 
necessary in any proper sense of the term. 
The cases which fail to make this distinc- 
tion do but confuse the manner and limits of 
the exercise of a right, with the right itself. 

One who is not injured by, and cannot sue 
for, a private nuisance, cannot abate it, for 
the obvious reason that as to him itis not a 
nuisance. Indeed, a private nuisance has no 
existence except when maintained against the 
will of the person affected by it, and no other 
person will be heard to say what that will is. 
A public nuisance, on the contrary, does not 
depend for its existence upon the will of any 
person or number of persons adversely 
affected by it. It is erected and maintained 
in open violation of law. 

It has been constantly assumed by those 
who hold the special injury theory, that in 
abating a public nuisance where there is no 
special injury, the property of the wrong- 
doer is destroyed. We have already at- 
tempted to show that if property is ndeed 
destroyed by the abatement of public nui- 
sances, the special injury can afford no justi- 


21 Roberts v. Rose, 4 Hurl & C. 102; Rex v. Pappi- 
neau, 1 Str. 688; Baten’s Case,9 Co. 53; Arundel v. 
v. McCulloch, 10 Mass. 70; Welch v. Stowell, 2 Doug. 
532; State v. Moffett, 1 Gr. 247; Finley v. Hershey, 41 
Iowa, 389; Moffett v. Brewer, 1 Gr. 348; Gates v. 
Blincoe, 2 Dana, 158; Gray v. Ayres, 7 Dana, 375; 
Philber v. Matson, 14 Pa. St. 306; Austria v. Day, 3 
DeGex, F. & J. 217; Hicks v. Dorn, 42 N. Y. 47. 
Where any excess of aright may be abated without in- 
terference with the right, such interference cannot be 
justified. Greensdale v. Halliday, 6 Bing. 379; Dyer 
v. Depui,5 Whart. (Pa.) 584; Shepard v. People, 40 
Mich. 487. But where one in exercising a right, trans- 
forms it so as to make it include aright not granted, 
in such a manner that the wrongful part cannot be 
abated without abating the rightful part, the whole 
m:iy be abated. As where one has a right to flow 
clean water over the land of another, and flows dirty 
water, the entire flow of water may be stopped. 
Crossland v. Borough of Pottsville, 126 Pa. St. 511; 
Cawkwell v. Russell, 26 L. J. Ex. 34; Beard v. Mur- 
phy, 37 Vt. 101; Sutclife v. Surveyore, 32 L. J. Q. B. 
136. Harm flowing naturally from the abatement 
constitutes no ground of complaint. Hawk. P.C. 695, 
§ 12; Lodie v. Arnold, Salk. 458; Indianapolis v. Mil- 
ler, 27 Ind. 394; Northrup v. Burrows, 10 Abb. Pr. 
365. In Coe v. Schultz, 48 Barb. 67, the court says: 
“Tt seems, however, to have been held in a plea justi- 
fying such abatement or removal it was not necessary 
to show that the defendant did as little damage as 
might be, and this clearly shows the favor with whicb 
the common law regarded this summary process of 
abating a public nuisance.” 





fication or palliation for the act. But the 
assumption is false. In instances of great 
and common jeopardy of property, a part 
may indeed be destroyed to prevent the loss 
of all. A public nuisance, however, is not 
property, and any act which puts an end to 
it or destroys 1t can injure nobody, any more 
than the act of confining or subduing dan- 
gerous elements can be the cause of com- 
plaint. Ifa nuisance is erected under con- 
tract, the contract is void.“ Every act of 
the person erecting it is a violation of the 
law. Any structure erected wholly within a 
highway is unlawful ab initio, and the law 
which it openly violates can never be invoked 
for its protection.” ‘To say that a person 
abating it must be specially injured by it, is 
to higgle about nothing, and incorporate into 
the law elements which it does not possess. 
Where the structure is partly within the 
highway and partly outside of it, and room 
enough is left to pass, complications affect- 
ing the question whether it is or not a nui- 
sance, with which it is not the purpose of 
this article to deal, arise; but in no case can 
the existence or non-existence of special in- 
jury throw any light upon the subject, and 
given the fact of nuisance, the person who 
abates and does not go beyond the nuisance 
itself in his abatement, is not liable. 

The right to abate does not depend upon 
the right to sue. A private person can only 
sue for an injury to him in his private capacity. 


22 Bishop on Cont. (2d ed.) §§ 471 and 549; Moore v. 
Jackson, 2 Abb. N.C. 211. In Moore v. Jackson the 
court says: “There can be no doubt but what the oc- 
cupation of the stream by the plaintiff or by his 
license was illegal and unauthorized. He can found 
no right on, and no claim can accrue to him from such 
a perversion of the natural and common privileges of 
all men. He might as well seek to recover for the use 
of the free air above his farm. The law will imply no 
obligation to pay him a price for such consideration, 
and even an express agreement should be considered 
as void, as being illegal and against public policy.” 
This was an action for use of plaintiff’s shore on a 
navigable stream for mooring a raft in the navigable 
portion of the stream without authority. 

% Spalding v. Preston, 21 Vt. 9; Meeker v. Van 
Rensselaer, 15 Wend. 397; Lord v. Chadbourne, 42 Me. 
429; Sherman v. Fall River, I. W. Co. 5 Allen, 213; 
Underhill v. Manchester, 45 N. H. 214; Field v. 
Stonely, 99 Pa. St. 306; Harvey v. DeWoody, 18 Ark. 
252; Davis v. Williams, 16 Ad. & El. N.S. 546; Jones 
v. Williams, 11 M. & W.176; Burling v. Read, 11 Q. 
B. 904. It is conceived that a structure whose erection 
is prohibited, and whose construction is unlawful ab 
initio does not occupy a more favorable position than 
one which was lawful at first but subsequently by 
neglect or otherwise becomes unlawful. 
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For an injury to him as one of the public, 
only the representatives of the public can 
sue. This distinction grows out of the nature 
and of the necessities of a court of justice. 
To support an action, plaintiff must show the 
infringement of some affirmative substantive 
right belonging to him. To justify an abate- 
ment it is only necessary to show that no 
affirmative substantive right of anybody else 
has been infringed.* 
St, Louis, Mo. Tuomas R. Harris. 


24 The following authorities are to the effect that an 
encroachment upon a highway amounting toa public 
nuisance may be abated by any one: Hart v. Mayor, 9 
Wend. 589; Wetmore v. Tracy, 14 Wend. 250; Lan- 
easter T. Co. v. Rogers, 2 Pa. St. 114; Selman v. Wolfe, 
27 Tex. 68; Burnham v. Hotchkiss 14 Conn. 311; Gates 
v. Blincoe, 2 Dana, 158; Griffin y. Mayor,9 N. Y. 462; 
Peckham v. Henderson, 27 Barb. 211; Gunter v. 
Geary, 1 Cal. 462; Stricklana v. Woodworth, 3 Thomp. 
& Co. 286; McLean v. Matthews, 7 Ill. App. 599; 
Arundel v. McCulloch, 10 Mass. 70; Low v. Knowlton, 
26 Me. 128; Renwick v. Morris, 3 Hill, 623; Graves v. 
Shattuck, 35 N. H. 257; State v. Dibble, 4 Jones, 107; 
State v. Parrott, 71 N. C. 311; Wales v. Stetson, 2 
Mass. 143; Dimmett v. Eskridge, 6 Mansf. 308; Har- 
rington v. Edwards, 17 Wis. 586; Childs v. Nelson, 69 
Wis. 125. The case of Childs v. Nelson decides that a 
structure willfully and intentionally erected so as to 
encroach ona public street, may be removed sum- 
marily by the officers of the city, though the structure 
be permanent and valuable. Dimmett v. Eshridge 
decides that a partial obstruction of a highway is an 
abatable nuisance. It has often been said that the 
question was not decided in Hart v. Mayor, but Suth- 
erland, J.,in that case says: “‘The real qnestion in 
this case is not whether the ordinance in question, 
considered as a legislative act, is valid, but whether 
the corporation had power upon any principle what- 
ever to do the act authorized to be done.” And 
further, “It seems to be sufficient to show that the 
obstruction was illegal, and that the party removing 
it, either as one of the community at large in the case 
of a public highway, or by special grant in the case of 
a private way, had a right to an unobstructed passage 
there. Every citizen has a right to an unobstructed 
passage over the navigable waters and public high- 
ways of the State, and I apprehend he may remove 
any obstruction to his passage, and that it will not be 
neccessary for him to aver that he was specially im- 
peded by it.” Edmonds, Senator, said: “Any person 
may abate a common nuisance. SuchI understand 
to be the language of the cases. These cases contain 
no limitation of the power of abating nuisances to 
those prejudiced by them.” 

The following authorities allow an abatement by 
any person, the nuisance being an obnoxious or 
dangerous house or factory. Harvey v. DeWoody, 18 
Ark. 252; Meeker v. Van Rensselear, 15 Wend. 397; 
Manhattan Mf’g Co. v. VanKeuren, 23 N. Y. Eq. 251; 
Coe v. Schultz, 47 Barb. 67. In Coe v. Schultz, the 
court says: “The defendants have justified or under- 
taken to justify under the metropolitan sanitary act; 
but if the business or manufacturing process of piaint- 
iff was a public nuisance, how can I, deciding this 
motion, disregard the common law rights of defend- 
ants as citizens to abate the nuisance. I see no prin- 


ciple upon whicli I can.” See also Bishop Non-Cont. 
Law, § 430. ° 





TRADE-MARK—INFRINGEMENT—INJUNC- 


aNe 


LIGGETT & MEYERS TOBACCO CO. V. SAM REID 
TOBACCO CO. 


Supreme Court of Missouri. March 23, 1891. 


For many years the plaintiff has made a tobacco, to 
each plug of which it attached six five-pointed stars 
made of tin, with a hole in the center. After the 
“Star”? tobacco had become well known, the defend- 
ant put on the market « “Buzz-Saw” tobacco, to 
which is attached a tin symbol of the same size as the 
plaintiff’s with eight points slightly inclined to the 
right,a hole in the center, and the words ‘‘Buzz” 
dimly impressed on the surface. It is attached to the 
plug the same as the star of the plaintiff. Held, that 
the “Buzz-Saw” symbol was an infringement of the 
plaintiff’s trade-mark, and thatits use should be 
enjoined. 


BLACK, J.: This suit was instituted in the Bu- 
chanan circuit court to enjoin the defendant 
from manufacturing, selling, or offering for sale, 
plug tobacco having affixed thereto the mark of 
a star or a mark resembling a star, in imitation of 
plaintiff’s trade-mark. On final hearing of the 
cause, the circuit court dissolved the temporary 
injunction, gave judgment for defendant, and 
also assessed damages on the injunction bond, and 
gave judgment therefor in favor of the defendant. 

From the proofs and admissions made at the 
hearing it appears the firm of Liggett & Myers had 
been for many years prior to January, 1878, en- 
gaged in the manufacture and sale of plug tobacco 


at the city of St. Louis, in this State. The plaint-— 


iff corporation was organized under the laws of 
this State at the last-mentioned date, and became 
the successor of the firm of Liggett & Myers, and 
as such successor acquired the business, good- 
will, and trade-marks of the old firm. The firm 
of Liggett & Myers was the first to adopt a star 
as a trade-mark. It is a symbol in the form of a 
five-pointed star made of tin, with a circular hole 
cut through the center. Six of these stars are at- 
tached to each plug of tobacco. This brand, 
manufactured by the plaintiff, is well and favor- 
ably known, and has a large sale throughout the 
United States, and is callea the “Star Tobacco.”’ 

The defendant, a corporation organized under 
the laws of this State, began the manufacture of 
plug tobacco at St. Joseph in December, 1888, 
long after the plaintiff’s trade-mark had become 
well known to the trade. The defendant adopted 
a device as a trade-mark, of which complaint is 
made. Itis a symbol of the same size as that of 
the plaintiff, made on tin, with eight points slight- 
ly inclined to the right, with a hole in the center, 
and has the word ‘“‘Buzz’’ dimly impressed upon 
the surface. It is attached to the plugs the same 
as the star ofthe plaintiff. The defendant placed 
its tobacco upon the market, calling it the ‘*Buzz- 
Saw,”’ at a few cents per pound less than the price 
at which plaintiff sold its brand ‘‘Star,”’ and as a 
result there was a very great depreciation in sales 
made by plaintiff for five or six months. While 
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experts in the tobacco business would readily de- 
tect the difference between the two brands, still 
it is apparent, from an inspection of the tags, that 
an ordinary consumer would not notice the differ- 
ence. Indeed there is a vast amount of evidence 
in the case showing that this ‘‘Buzz-Saw” was of- 
ten sold as “Star Tobacco,”’ and in many instances 
the consumer purchased and paid for the defend- 
ant’s brand, supposing and believing at the time 
that he got what he called for, namely, ‘‘Star To- 
bacco.”’ The general principles of the law con- 
cerning trade-marks are well settled. A person 
has a right to the exclusive use of marks, forms, 
or symbols appropriated by him for the purpose 
of pointing out the true origin or owpersbip of 
the article manufactured by him. The limitation 
upon this right is that such designs or words may 
not be used for the simple purpose of naming or 
describing the quality of the goods; for to permit 
that would be to foster a monopoly, while the 
great purpose of the law of trade-marks is to pro- 
tect the owner in the exclusive use of his device 
which distinguishes his product from other simi- 
lar articles, and to protect the public against fraud 
and deception. Any contrivance, design, device, 
name, or symbol may be used as a trade-mark for 
the purpose of pointing out the true source and 
origin of the goods to which it is affixed. Under 
some circumstances, the name of a place may be 
used asa trade-mark. The law is also well settled 
that one who has appropriated a trade-mark to 
distinguish his goods from other similar goods 
has a property right in it,—a right that will be 
protected by injunction against the infringing 
party. To entitle the plaintiff to a perpetual in- 
junction, the imitation need not be exact or per- 
fect. To constitute an infringement, it will be suf- 
ficient to show that the imitation is such as would 
be likely to mislead one in the ordinary course 
of purchasing the goods, and lead him to suppose 
or believe that he was purchasing the genuine ar- 
ticle. Ii is not necessary to show that any one 
has in point of fact been deceived, nor is it, at this 
day, necessary to show intentional fraud. The 
following cases, and many others, assert some one 
or all of the foregoing principles of law: -Filley 
v. Fassett, 44 Mo. 168 ; Manufactuaing Co. v. Train- 
er, 101 U. S. 51; Newman v. Alvord, 51 N. Y. 189; 
McLean v. Fleming, 96 U. S. 245; McCartney v. 
Garnhart, 45 Mo. 593; Hostetter v. Vowinkle, 1 
Dill. 330; Shaver v. Shaver, 54 Iowa, 208,6 N. W. 
Rep. 188. Applying’ the foregoing principles of 
law to the case in hand, there can be no doubt 
but the defendant should be perpetually enjoined 
from using the so-called ‘‘Buzz-Saw’’ device. 
There is, it is true, some difference between that 
symbol and the plaintiff's star, but the difference 
is slight, and consists in eight instead of five 
points, and the eight points incline slightly to the 
right. Ata distance of a few feet they would be 
readily taken to be one and the same mark. The 
difference is colorable only, so much so as toindi- 
cate even guilty knowledge and a deceptive pur- 
pose. Besides this, the proof is clear that con- 





sumers have been and are often deceived and led 
to believe that this so-called ‘‘Buzz -Saw’’ is gen- 
uine “Star.’’ The defendant’s device is but an 
evasive effort tocover up a wrongful use of the 
plaintiff's trade-mark. This trade-mark has be- 
come of great value to the plaintiff by reason of 
its long use, and the continued excellence of the 
article to which it is affixed, and the plaintiff is 
entitled to the exclusive use of it. The defendant 
has made no appearance in this court, and we are 
at a loss to know upon what ground the court re- 
fused the relief prayed for. The judgment is re- 
versed, and a perpetual injunction will be entered 
here to the full extent of the relief prayed for in 


. the petition. Allconcur. 


Nore.—A trade-mark is defined to be a mark by 
which one’s wares are known in trade. Anderson 
Dict. Law, 1044. In one case it was said that a trade- 
mark is a word, mark or device adopted by a manu- 
facturer or vendor, to distinguish his production from 
other productions of the same article. Hostetter v. 
Fries, 17 Fed. Rep. 622. A trade-mark, it is said, in 
the American trade-mark cases, page 555, is an arbi- 
trary character or characters without special meaning, 
adopted by persons or corporations for the purpose of 
identifying the goods manufactured by them, or of 
which they have the sale. Persons have the right to 
adopt any device or form of word, possessing these 
characteristics as their trade-marks, so long as public 
property is not violated. And see Burke v. Cassin, 45 
Cal. 467; Newman v. Alvord,51 N. Y.189. A name 
alone is not a trade-mark where it is applied to desig- 
nate not the article of a particular maker or seller, 
but the kind or description of the thing sold. Le- 
clanche Battery Co. v. Western Electric Company, 23 
Fed. Rep. 276; 4 Lawson’s Rights and Remedies, § 
1633. The right of a person toa trade-mark is acquired 
by a priority of adoption anduse. Walton v. Crowley, 
3 Blatchf. 448; Stokes v. Landgraff, 17 Barb. 608. And 
no particular length of time is required for the per- 
fection of title. The avowal of intention to adopt, 
registration of the mark, and notice to the world, do 
not constitute adoption. But upon the application of 
the mark to the articles for sale, eo instanti, the act 
is complete. Glenn, etc. Manufacturing Co. v. Hall, 
61 N. Y. 226; Meresole v. Tynberg, 4 Abb. Pr. N.S. 
410. Ifthe name or symbol has ever been used before, 
as applicable to a like article, it cannot be exclusively 
appropriated. Van Biel v. Prescott, 82 N. Y. 630; 
Stackelberg v. Ponce, 128 U. S. 686. But see Estes v. 
Worthington, 31 Fed. Rep. 154. The trade-mark must 
be actually used. The mere declaration of a person 
that he claims property ina word as his trade-mark 
is of no validity. Candee v. Deere, 54 Ill. 439; St. 
Louis Piano Co. v. Merkel, 1 Mo. App. 305. The 
ground upon which a eourt of equity interferes to 
prevent the infringement of a trade-mark is that the 
public is being deceived by the false use made of it. 
Therefore, many cases hold that there is no property 
in a trade-mark as such. Collins Co. v. Brown, 3 Kay & 
J. 423. And that itis only when it appears that there is 
some misrepresentation on the part of the infringer cal- 
culated to mislead or deceive the public as to what the 
article really is, that there is a jurisdiction in the court 
to interfere. Williams v. Johnston, 2 Bosw. 1; Coffeen 
v. Brurton, 4 McLean, 516; Amoskeag Manufacturing 
Co. v. Spear, 2 Sand. 589; Singer Manufacturing Co. 
vy. Wilson, 24 Weekly Reporter, 1023; Osgood v. Allen, 
1 Holmes, 185; Liggett, etc. Tobacco Co. v. Hynes, 19 
Cent. L. J. 109; Wolfe v. Barnet, 24 La. Ann. 97. But 
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in others the right in a trade-mark is spoken of as 
property. Gilman v. Hunnewelil, 122 Mass. 148. As 
to instances of what may be atrade-mark in general, 
see 4 Lawson’s Rights and Remedies, §§ 1635, 1636. It 
has been held repeatedly that a trade-mark to in- 
fringe another need not be a fac-simile of it. The 
imitation of the original one need not be exact or per- 
fect, and may be limited and partial. Filley v. Fasset, 
45 Mo. 168; Trask Fish Co. v. Wooster, 28 Mo. App. 
408; McCann v. Anthony, 21 Mo. App. 83; Shaver v. 
Shaver, 54 Iowa, 208; Coleman v. Crump, 70 N. Y. 


573; Clark v. Clark, 25 Barb. 75; Liggett, ete. To-- 


bacco Co. v. Hynes, 19 Cent. L. J. 109; Avery v. 
Meikle, 8 Ky. 435. Noris it necessary to prove in- 
tentional fraud. If the court sees that the plaintiff’s 
trade-marks are simulated in such a manner as prob- 
ably to deceive customers of his trade or business, 
the piracy should be checked at once by injunction. 
Filley v. Fasset, 45 Mo. 168; Saunders v. Jacobs, 20 
Mo. App. 96; Coffeen v. Brunton, 4 McLean, 519. 
The legal test is not whether a wary or cautious man, 
or one skilled in that particular business would be 
likely to be misled by the imitation. Butit is suf- 
ficient if the resemblance is such as to be apt to de- 
ceive an ordinary purchaser giving such attention 
to the same as a purchaser usually gives, and to cause 
him to purchase the one, believing he was purchasing 
the other. Gorham Co. v. Wallace, 14 Wall. 511; 
Manufacturing Co. v. Trainor, 101 U. S. 64; Bradley v. 
Norton, 33 Conn. 157; Glenny v. Smith, 11 Jur. N.S. 
964; Manufacturing Co. v. Manufacturing Co., 32 Fed. 
Rep. 94; Witherspoon v. Currie, L. R. 5 H. L. 519; 
Blaekwell v. Wright, 73 N. C. 310; McLean v. Flem- 
ing, 96 U. S. 245; Coleman v. Crump, 70 N. Y. 573; 
Leidersdorf v. Fiint, 50 Wis. 401; Clark v. Clark, 25 
Barb. 79; Walton v. Crowley, 3 Biatchf. 440. Nor is 
the test whether, seen side by side, the two symbols 
would deceive the ordinary purchaser into mistak- 
ing the one for the other, but whether the one might 
probably be mistaken by purchasers for the other. 
Glenncove Manufacturing Co. v. Ludeling, 22 Fed. 
Rep. 823; Walton v. Crowley, 3 Blatchf. 440; Cook vy. 
Starkweather, 13 Abb. Pr. N. 8. 392; Manufacturing 
Co. v. Trainor, 101 U. 8S. 64. And where the two are so 
alike that it would require a close inspection to dis- 
tinguish the difference, this will be regarded as an in- 
fringement. Fetridge v. Wells, 4 Abb. Pr. 144; 
MeCartney v. Garnhart, 49 Mo. 593; Blackwell v. 
Wright, 73 N. C. 310; McLean v. Fleming, 96 U. S. 
245; Pratt’s Appeal, 117 Pa. St. 401; McCann v. 
Anthony, 21 Mo. App. 83. Though a trade-mark will 
not be protected which is intended to deceive, or has 
a tendency to deceive the public (Leather Cloth Co. v. 
Am. L. C. Co., 11 H. L. Cas. 543; Consolidated Fruit 
Jar Co. v. Dorflinger, 2 Cent. L. J. 720; Connell v. 
Reed, 128 Mass. 477; Laird v. Wilder, 9 Bush. 131; 
Buckland v. Rice, 40 Ohio St. 526), the test is not 
whether the offending party intended to commit the 
fraud to deceive, but it consists in actual deception or 
the creation of a possibility of deception independent 
of any actual fraudulentintent. Delaware v. Clark, 7 
Blatchf. 112; Meserole v. Tynberg, 36 How. Pr. 14; 
McCann v. Anthony, 21 Mo. App. 90; Eddleston v. 
Wick, 11 Hare, 78; Coffeen v. Brunton, 4 McLean, 516; 
Hall v. Barrows, 33 L. R. Ch. 204. When there is a 
similitude to the substantial parts of a trade-mark 
there is an infringement, and all evasive attempts to 
hide the similarity or a colorable explanation which 
appears to be made for the purpose of escaping the 
effects of a wrongful use of the trade-mark will not 
defeat the owner’s right to an injunction. It makes 
no difference, however unmeaning the mark or symbol 





may be in itself, if applied to distinguish a particular 
class of goods, it is still a lawful trade-mark, and any 
imitations with only colorable difference in some de- 
tails will be restrained. eller v. Goodrich, Ind. 19 
N. E. Rep. 196; Menendez vy. Holt, 128 U. S. 514. 








CORRESPONDENCE. 





RATS AS AN EXCEPTION IN THE LAW OF TORTS. 
To the Editor of the Central Law Journal: 


In your issue of the 8th inst. appears a paragraph 
copied from the New Jersey Law Journal stating that 
a student at a law school, being asked what were the 
exceptions to the rule in Rylands v. Fletcher, an- 
swered: “The act of God, the public enemy and 
rats.” The inquiry is added: “Can any one tell us 
what decision he had vaguely in his mind when he 
said rats?” He undoubtedly had in mind Carstairs v. 
Taylor, L. R. 6 Ex. 217, in which Rylands v. Fletcher, 
relied upon by plaintiff, was distinguished. The syl- 
labus is as follows: “The plaintiff hired of the de- 
fendant the ground-floor jof a warehouse, the upper 
part of which was occupied by the defendant himself. 
The water from the roof was collected by gutters into 
a box, from which it was discharged by a pipe into the 
drain. A hole was made in the box by a rat, through 
which the water entered the warehouse and wetted 
the plaintiff’s goods. The defendant had used rea- 
sonable care in examining and seeing to the security 
of the gutters and the box. In an action by the 
plaintiff against the defendant for the damage so 
caused: Held, that the defendant was not liable, 
either on the ground of implied contract, or on the 
ground that he had brought the water to the place 
from which it entered the warehouse.” 

G. H. W. 

Cincinnati, May 12, 1891. 








RECENT PUBLICATIONS. 





ROGERS ON EXPERT TESTIMONY. 


The first edition of this work, which appeared in 
1883, was received with great favor by the profession, 
to whom it furnished a more extended presentation 
of the law relating to the testimony of experts than 
the treatises on evidence afforded. The hearty re- 
ception accorded it, and its very rapid sale, justified the 
belief of the author that the law on this important 
subject should be set forth more in detail than it had 
been found practicable to do in the general treatises 
on the law of evidence. Writers on the general sub- 
ject had made no adequate attempt to bring together 
the numerous cases relating to the testimony of ex- 
perts, and as the subject was one of great and grow- 
ing importance, it was deemed wise that a work on 
expert testimony should be prepared to supply what 
seemed to be an evident want. ; 

In the present edition of 550 pages, nearly twice the 
size of the first edition, the author has entirely re- 
written the work, and an additional and valuable chap- 
ter on the “weight of expert testimony’’ has been 
added. A large number of additional cases have also 
been added, and all the recent decisions on the subject 
have been cited and reviewed. The author says that 
while he entitles the work ‘‘Law of Expert Testimony,”’ 
the reader “will find that the treatment of the subject 
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necessitates a statement of the rules of law governing 
opinion evidence generally.’ Chapter I treats 
of the admissibility in evidence of opinions of ordi- 
nary and expert witnesses. Chapter II, The compe- 
tency of expert witnesses. Chapter III, The examin- 
ation of expert witnesses. Chapter IV, Expert 
testimony in medicine, surgery and chemistry. 
Chapter V, Expert testimony in the science of law. 
Chapter VI, Expert testimony in the trades and arts. 
Chapter VII, Expert testimony in handwriting. 
Chapter VIII, Expert and opinion testimony on ques- 
tions of value. Chapter IX, The relation of scientific 
books to expert testimony. Chapter X, Compensa- 
tion of experts. Chapter XI, The weight of expert 
testimony. 

The reputation of the author as a student of law 
and as one of the faculty of the Michigan University 
Law School will readily lead one to believe in his em- 
inent qualifications for the task imposed in the 
preparation of this work. He is rot only a man of 
bright intellect, but a careful, searching and pains- 
taking collector of material, al! of which qualities are 
observable throughout the work. The book is not 
only a digest of the arbitrary rules governing the ad- 
mission of expert testimony, but contains throughout 
learned discussions of principles. The practitioner 
will find here that which will save him much labor 
and time, and that, too, frequently in the heat of trial 
when questions suddenly and unexpectedly arise 
which must be determined quickly and without op- 
portunity for extended search. One thing that will, at 
a glance, impress favorably the examiner of this work 
is the remarkably clear, large type and the printing 
generally. The index also is very full and complete. 





MCQUILLIN’s MIssouRI DIGEST 

This digest embraces the Supreme Court Reports, 
Vols. 90 to 101, and Missouri Appeal Reports, Vols. 
24 to 41, all inclusive, with an addendum containing 
all the cases in Vol. 42 Missouri Appeal, that were ob- 
tainable at the time of binding the book, together 
with some cases in Vols. 101 and 41 that were pub- 
lished after the topics to which they belonged were 
finally arranged and given to the printer. 

The compiler, Mr. McQuillin, who is favorably 
known by his many valuable contributions to the 
leading law journals, and by his work in the prepara- 
tion of the new edition of “Murfree on Sheriffs,’ is 
undoubtedly qualified for the task which he has here 
undertaken. The digest follows very much the gen- 
eral plan and system of titles of former Missouri di- 
gests, but the division and subdivision of titles in 
many instances have been with good results departed 
from, and the cross-references seem to be more full 
and complete than in any former Missouri digest. A 
careful examination convinces us that the book has 
been conscientiously prepared and there is no neces- 
sity of commenting upon its value as a ready refer- 
ence to the volumes of reports which it includes. The 
printing and binding is very good, and in some re- 
gards an improvement upon previous digests. 





AMERICAN STATE REPORTS, Vol. 17. 

This volume contains many valuable cases. Pitts- 
burgh Min. Co. v. Spooner (Wis.), on the subject of 
promoters of corporations and their relations thereto, 
has a very exhaustive note. So, also, Marshall v. 
Farmers’, etc. Savings Bank (Va.), wherein is dis- 
cussed the liability of directors of corporations for 
negligence. The case of People’s Bank v. Franklin 
Bank (Tenn.), is instructive on the subject of liability 





of bank for negligently cashing a forged check, and 
has appended along note. The privilege of physi- 
cians and surgeons as witnesses is exhaustively 
treated in note to Thompson v. Ish (Mo.). The case 
of Walker v. Vicksburg, etc. R. R. Co. (La.), on the 
duty of carriers of passengers to stop at depot is in- 
teresting. 





Books RECEIVED. 


COMPANY Law, Commentaries on the Law of Private 
Corporations, Whether with or without Capital 
Stock, also of Joint Stock Companies, and of all 
the Various Voluntary Unincorporated Associa- 
tions Organized for Pecuniary Profit or Mutual 
Benefit. By Charles Fisk Beach, Jr., of the New 
York Bar, Author of “Contributory Negligence,” 
“Commentaries on the Law of Receivers,” “The 
Law of Wills” and “The Modern Law of Rail- 
ways.” Editor of “The American Probate Re- 

orts,’’ and ‘*Beach’s Railway Digest,’’ and lately 
Editor of “The Railway and Corporation Law 
Journal.” In Two Volumes. Vols. I and II. 
Chicago: T. H. Flood & Co. 1891. 


AMERICAN AND ENGLISH ENCYCLOPZDIA OF Law, 
Compiled under the Editorial Supervision of John 
Houston Merrill, Late Editor of the American and 
English Railroad Cases, and the American and 
English Corporation Cases. Vol. XV. North- 
port, Long Island, N. Y.: Edward Thompson, 
Law Publisher. 1891. 








POETRY OF THE LAW. 





THE LAWYER’S LULLABY. 
Be still, my child, remain in statu quo, 
While I propel thy cradle to and fro. 
Let no involved res inter alios 
Prevail while we’re consulting inter nos. 


Was that alittle pain ix medias res? 

Too bad! too bad! we’ll have no more of these. 

T’ll send a capias for some wise expert 

Who knows how to eject the pain and stay the burt. 


No trespasser shall come to trouble thee; 
For thou dost own this house in simple fee— 
And thy administrators, heirs, assigns, 

To have, to hold, convey, at thy designs. 


Correct thy pleadings, my own baby boy, 

Let there be an abatement of the joy; 

Quash every tendency to keep awake, 

And verdict, costs and judgment thou shalt take. 
—Boston Transcript. 











HUMORS OF THE LAW. 





IN a town up north an ex-judge is cashier of a 
bank. One day recently he refused to cash a check 
offered by a stranger. “The check is all right,’’ he 
said, “but the evidence you offer in identifying your- 
self as the person to whose order it is drawn is 
searcely sufficient.”” ‘“‘I have known you to hang a 
man on less evidence, judge,’”? was the stranger’s re- 
sponse. “Quite likely,” replied the ex-judge, “but 
when it comes to letting go of cold cash we have to be 
eareful.’’ 


SEVEN of the supposed-to-be sharpest and wisest 
lawyers in the country have made wills, passed away, 
and the said wills have been broken all to flinders by 
heirs and other lawyers. An ignorant Missouri 
farmer wrote his will in four lines on a slate, and it 
stood three law suits and ten lawyers.— Chicago Mail. 
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WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort,and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Recent Decisions. 
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1. AccoUNT STATED—Evidence.—Proof that plaintiff 
had mailed to defendant a statement of the account 
between them, and that defendant had admitted its re- 
ceipt, and promised to pay the balance shown therein 
against him, i3 sufficient evidence of an account stated. 
—McCormack v. Sawyer, Mo., 158. W. Rep. 998. 

2. ACCOUNTING BY TRUSTEE.—In a suit by the grantor 
to compel a trustee to make a settlement of the ‘trust- 
estate assigged to him to pay the debts of the grantor, 
the t:ustee will not be absolutely protected by a settle- 
ment made with the grantor, unless he has fully and 
fairly accounted for the assets intrusted to him.—Alez- 
ander v. Soloman, Tex., 15 8. W. Rep. 906. 

8. ADMINISTRATION—Claims.—Actions pending against 
a citizen of this State at the time of his death, the cause 
of action surviving, in the federal courts sitting within 
our territorial limits, and judgments rendered therein 
against an executor or administrator who has been ad- 
mitted to defend, are included within the provisions of 
section 16, ch. 53, Gen. St. 1878.—Zn re Kittson’s Estate, 
Minn., 48 N. W. Rep. 419. 

4. ADMINISTRATION—Taxes.— Taxes on the personal 
estate of a decedent, whether they accrued before or 
after his death, are “‘demands” within Rev. St. 1879, ch. 
1, art. 9, which it is the duty of the administrator, under 
Id. § 184, subd. 3, to pay without presentation for allow- 
ance, and for which, if he fails to pay them, an action 
can be maintained.—State v. Tittman, Mo.,158. W. Rep. 
936. 

5. ADMINISTRATORS— Sale of Real Estate.—Adminis- 
trators have no control over decedent’s real estate, and 
when appointed by the court in partition preceedings 
to sell realty and pay debts of the estate, they act as 
trustees, not as administrators, and are not liable to 
creditors for devastavit as admintrators, in distributing 
the proceeds of the realty to the heirs without taking 
refunding bonds. — In re Transue’s Estate, Penn., 21 
Atl. Rep. 502. 

6. ADMINISTRATOR’S ACCOUNTS.—When an administra- 
tor admits that certain amounts have been collected by 





him, he will not be allowed afterwards to reduce the 
stated sum, unless he proves conclusively that he has 
a right to the deduction, because it is included in 
another item of credit, fully explained and made satis- 
factory by the testimony.—Succession of Hoss, La., 8 
South. Rep. 833. 

7. ADVERSE POSSESSION—Color of Title.—An entry 
and exclusive possession under a recorded deed from 
one of several tenants in common, purporting to con- 
vey the whole estate, may constitute an ouster of the 
other co-tenants, and an adverse possession.—Ricker v. 
Butler, Minn., 48 N. W. Rep. 407. 

8. AGISTMENT—Lien.—When a person furnishes feed, 
and takes care of live-stock, under a contract with the 
owner thereof, such person has alien upon such stock 
for their keeping, and the owner cannot lawfully obtain 
possession of the same by legal process until he has 
paid or tendered the amount due for their feed and 
care.—Gates v. Parrott, Neb., 48 N. W. Rep. 387. 

9. APPEAL—Arrest—Civil Actions.—An order of arrest 
before final judgment in civil actions is not appealable, 
under Laws Wash. 1889-90, p. 333, § 1, providing that ‘‘an 
appeal may be taken from the superior courts in all 
actions and proceedings,” except in certain cases.— 
Cline v. Harmon, Wash., 26 Pac. Rep. 191. 

10. APPEAL—County Court—Notice.—The presence of 
appellee’s counsel in the district court at the first term 
after a case has been appealed thereto from the county 
court, when he objected to proceeding to trial, and 
procured acontinuance for two terms, during all of 
which time his name appeared onthe docket as at- 
torney in the cause, without objection, constitutes an 
appearance in the district court, andis a waiver of all 
objections to appellant’s failure to give written notice 
of the appeal.—Coby v. Halthusen, Colo., 26 Pac. Rep. 148. 

ll. APPEAL—Notice.—In a suit against several defend- 
ants to restrain them from diverting a natural water- 
course, where the court decrees the rights of defend- 
ants, as against each other, in the water-course, as 
well as the rights of plaintiff, an appeal by one defend- 
ant, without notice to hisco defendants, is not properly 
taken, under Act Wash. March 22, 1890.—Jones v. Sander, 
Wash., 26 Pac. Rep. 224. 

12, APPEAL—Vacating Supersedeas.—A party to a de- 
cree has no right to a supersedeas of any feature of it 
that does not affect his interests, and, where such a su- 
persedeas has been granted, it will be vacated.— Warner 
v. Watson, Fla., 8 South. Rep. 842. 

13. APPEAL—Writ ef Error—Bond.—No bond is re- 
quired for obtaining a writ of errorin behalf of a de- 
fendant in a civil action at law.—Florida Orange Hedge 
Fence Co. v. Branham, Fia., 8 South. Rep. 841. 

14. ARREST UNDER TAX WARRANT.—An arrest under a 
tax-warrant is illegal, unless the officer has at the time 
the Warrant with him,so that hecan exhibit itif re- 
quired.— Smith v. Clark, N. J., 21 Atl. Rep. 491. 

15. ASSIGNMENT — Election. — Where creditors have 
brought suit to set aside an assignment for the benefit 
of creditors as fraudulent, this is not such an election 
of remedies as will bar their right to share in the dis- 
tribution of funds in the assignee’s hands pending such 
suit.—WMills v. Parkhurst, N. Y.,26 N. E. Rep. 1041. 

16. ATTORNEYS—Collections.— An- attorney who re- 
ceives from a collection agency a claim in the name of 
another person cannot retain the money collected 
thereon to satisfy his demand against the agency for 
services rendered it.—McMath v. Manns Bros. Boot ¢ 
Shoe Co., Ky., 15 8. W. Rep. $79. , 

17. ATTACHMENT—Dissolution — Practice. — Affidavits 
in aid of a motion to discharge an attachment are not 
part of the record, and cannot be considered on appeal 
unless brought up, as other facts, by a statement or 
bill of exceptions.— Windt v. Banniza, Wash., 26 Pac. Rep. 
189. 

18. ATTACHMENT—Levy and Lien.—Where an attach- 
ment is levied upon real estate belonging tothe debtor, 
whether held in his own name or not,the attaching 
creditor acquires a lien on the interest of the debtor in 
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the land, which he may enforce after he recovers judg- 
ment.— National Bank of Columbus v. Hollerin, Neb., 48 N. 
W. Rep. 392. 

19. ATTACHMENT—Second Levy.— Where an officer, 
serving a second writ of attachment on the same prop- 
erty against the same defendants, failed to state in his 
return that he indorsed on the copies a notice to de- 
fendants that the property seized was the same seized 
in the other attachment, as required by Sanb. & B. 
Ann. St. Wis. § 2736a, such defect was waived by defend- 
ants’ traverse of the affidavit.—First Nat. Bank v. Green- 
wood, Wis., 48 N. W. Rep. 421. 

20, ATTORNEY—Suspension.—An attorney may be sus- 
pended from practice in a)l the courts of the State un- 
der Gen. St. Ky. ch. 5, § 10, providing that it any at- 
torney shall collect the money of his client, and 
wrongfully refuse to pay it over on demand, the circuit 
may, “after notifying the attorney to show cause 
against the same, suspend him from practice in any 
court.’’— Wilson v. Popham, Ky., 158. W. Rep. 859. 

21. ATTORNEY AND CLIENT — Employment. — Where 
there are two plaintiffs, and one of them has engaged 
the services of an attorney, and the other, while not ex- 
pressly employing him, has recognized and treated 
him as his attorney in the conduct of a case, he is the 
representative of both.—Newman v. Kizer, Ind., 26 N. E. 
Rep. 1006. 

22. BOUNDARIES— Government Surveys.—In constru- 
ing a deed describing land by the government survey 
the court must ascertain the corners of the survey as 
actually established, and not as they ought to have 
been established; but the presumption that the deed 
was intended to convey according to the established 
corners may be rebutted by evidence.—Squire v. Greer, 
Wasb., 26 Pac. Rep. 222. 

24. BOUNDARIES—Monumentg!l Calls.— Where monu- 
mental calis in the description in a deed are fully iden- 
tified, and are sufficient in themselves to show the 
boundries, the given courses and distances may be 
entirely disregarded.—McCullough v. Absecon Beach Land 
§ Imp. Co., N. J., 21 Atl. Rep. 481. 

24. CARRIERS—Bill of Lading—Rebate.—Where a car- 
rier verbally agrees to allow a rebate, and afterwards 
gives a bill of lading which contains no such provision, 
the promised rebate cannot be recovered, as parol 
evidence is not admissible to vary the terms of the bill. 
— Louisville, etc. R. Co. v. Fulgham, Ala., 8 South. Rep. 803. 

25. CARRIERS OF GOODs—Contract of Affreightment.— 
The master of a vessel agreed for a stipulated price to 
transport goods from Bismark, Dak., to Ft. Buford, 
Mont. The closing of navigation interrupted his voy- 
age. A few days afterwards consignee forcibly took 
the goods from him: Held, that the master, being able 
and willing to complete the transportation to earn his 
freight, could recover full freight.— Braithwaite v. Power, 
N. Dak., 48 N. W. Rep. 354. 

26. CARRIERS—Ejection of Passengers.—One who en- 
tered a railway train, expecting and desiring to be 
ejected in order that he might bring a suit for damages, 
cannot recover for wounded feelings and pain of mind. 
—St. Louis, etc. Ry. Co. v. Trimble, Ark., 158. W. Rep. 
699. 

27. CARRIERS—Limiting Liability.—Under Rev. St. Tex, 
art. 278, a railroad company which transports goods 
within the State, but fails to deliver them, is liable for 
their value at the place of destination, less transporta- 
tion charges, although the bill of lading provides that, in 
event of loss, the value or cost at the point of shipment 
shall govern the settlement.—Gul/, C. ¢ S. F. Ry. Co. v. 
Booton, Tex., 158. W. Rep. 909. 

28. CARRIERS—Live-Stock—Limiting Liability.- Where, 
in an action for damages against a common carrier for 
injuries to live-stock in the course of transportation, 
defendant pleads a contract limiting its liability to an 
agreed valuation, a replication, averring that plaintiff 
did not agree to it, and that it was unlawful, as against 
public policy, is bad for duplicity.—Louisville, etc. R. Co. 
v. Sowell, Tenn., 15S .W. Rep. 837. 





29. CARRIERS—Passengers—Damages.—There was ev- 

idence from which the jury could infer that the plaint- 
iff was wrongfully expelled from the train,and thereby 
denied the enjoyment of his legal rights as a passenger. 
It is no excuse for expulsion that the conductor made a 
negligent mistake as to the station indicated on the face 
of the ticket which the plaintiff had exhibited and sur- 
rendered to the same conductor.—Georgia Railroad ¢ 
Banking Co. v. Eskew, Ga., 128. E. Rep. 1061. 
- 30. UHATTEL MORTGAGES — Replevin — Limitations.— 
Where a mortgagee of chattels unlawfully seizes the 
mortgaged property before there has been any default 
in payments, and before any conditions of the mort- 
gage have been broken, the mortgagor may at once 
maintain replevin or sue for conversion, and such ac- 
tions are barred after four years from the date of the 
unlawful seizure.—Brashin v. Tolleth, Neb., 48 N. W. Rep. 
398. 

31. CONSTITUTIONAL Law—Court of Appeals.—An in- 
termediate court, having appellste and final jurisdiction 
can be constitutionally created in Colorado, but it can- 
not be given appellate jurisdiction in cases within the 
appellate jurisdiction of the supreme court, unless 
its judgment in such cases is made subject to review 
by the supreme court.—Jn re Constitutionality of a Court 
of Appeals, Colo., 26 Pac. Rep. 214. 

32. CONSTITUTIONAL Law—Qualifications of Jurors.— 
Act Ky. Feb. 21, 1890, entitled ““An act to secure a more 
uniform and equal distribution of jury service among 
the citizens of the county of Jefferson and the city of 
Louisville,” and prescribing the manner in which the 
jurors shall be selected, and that they shall be “21 years 
of age, housekeepers, sober, temperate, discreet, and of 
good demeanor,” is not unconstitutional as giving to 
Jefferson county a class of jurymen inferior to that pro- 
vided by the general law.—Beaty v. Commonwealth, Ky., 
15 8. W. Rep. 856. 

33. CONSTITUTIONAL Law — Retroactive Statute.— A 
retrospective statute, remedial in nature, that is, giving 
a new remedy for the enforcement of an existing right, 
is not repugnant to the provision in our constitution 
inhibiting the passage of retroactive laws.—Gager v. 
Prout, Ohio, 26 N. E. Rep. 1013. 

34. CONSTITUTIONAL Law—Special Acts.—A statute ap- 
plicable only to a particular city in the grade and class 
to which it belongs, and which cannot, by reason of its 
provisions, be adapted to any other city in the same 
grade and class, is specialin its nature, and not gen- 
eral; and, where corporate power is conferred thereby, 
is invalid.—State v. Smith, Ohio, 26 N. F. Rep. 1069. 


35. ConrracT—School House Ratification.— A contract 
by a district board to build a school house for an amount 
in excess of funds on hand or subject to collection be- 
ing void cannot be made binding upon the district by 
subsequent ratification of the inhabitants.—Capital Bank 
v. School District No. 53, N. Dak., 48 N. W. Rep. 363. 

36. COVENANTS—Running with the Land.—Defendant 
and his wife joined in a deed of her réal estate with 
covenants of warrauty. The plaintiff, who was the 
mortgagee of one who succeeded to the estate of de- 
fendant’s grantee by mesne conveyances, and who was 
evicted under a title paramount to that of defendant’s 
wife, brought an action against defendant alone on the 
covenants. Held, that defendant was in law a stranger 
to the title, and his covenant did not run with the land. 
—Mygatt v. Coe, N. Y., 26 N. E. Rep. 611. 

37. COVENANTS — Specific Exceptions.—In a convey- 
ance of land the covenant of freedom from incum- 
brance was qualified by excepting a specified mortgage, 
and the subsequent covenant of warranty was qualified 
by a different specific exception (the taxes for a certain 
year). Held, that the express qualification of the latter 
covenant forbids the implication that it was intended 
to be further qualified by excepting also the mortgage, 
as in the former covenant.— Merritt v. Byers, Minn., 48 N. 
W. Rep. 417. 

38. COVENANT OF SEISIN—Damages.—Where, in a cov- 
enant of seisin in a warranty deed, the grantor cove- 
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nants “for his heirs, executors, and administrators,” no 
action will lie against the grantor for a breach of such 
covenant —Bowne v. Wolcott, N. Dak., 48 N. W. Rep. 426- 


39. CRIMINAL EVIDENCE — Cross-examination. — The 
answer, on cross-examination, of a party on trial fora 
crime, as to any matter not material to the issue, is 
conclusive on the party making the inquiry, as the 
court will not try acollateral question relating to an- 
other offense than the one being then tried.—Leahy v. 
State, Neb., 48 N. W. Rep. 390. 

40. CRIMINAL EVIDENCE — Rape—Character.—On an 
indictment for rape, it is competent for defendant to 
give evidence of his character as a peaceable and law- 
abiding man.—Lincecum v. State, Tex., 15S. W. Rep. 818. 


42. CRIMINAL Law—Burglary with Intent to Rape.— 
To authorize a conviction of burglary with intent to 
commit rape, the proof must show both the felonious 
entry and the felonious intent to commit rape, and the 
jury must be informed as to what would be essential to 
constitute the substantive crime of rape.— Walton v. 
State, Tex., 15 8. W. Rep. 646. 

42. CRIMINAL Law—Carrying Concealed Weapons.— 
One who repaired a sheriff’s pistol, and carried it back 
in his pocket, was guilty of carrying a concealed weap- 
on, since the statute makes the fact and not the intent 
criminal.—Strahan v. State, Miss., 8 South. Rep. 844. 

43. CRIMINAL Law—Homicide.—Heat of passion caused 
by the fact that deceased a short time before had wan- 
tonly killed defendant’s cousin is not sufficient to re- 
duce to manslaughter the deliberate shooting of de- 
ceased while under arrest.—Reese v. State, Ala. 8 South. 
Rep. 818. 

44. CRIMINAL Law—Homicide—Resisting Unlawful Ar- 
rest.—It isno defense that the killing is done in resist 
ing an unlawful attempted arrest, which defendant 
does not know to be unlawfu!.—£z parte Sherwood, Tex., 
15 S. W. Rep. 812. 

45. CRIMINAL PRACTICE — Abduction. — An order of 
commitment for taking a female away forthe purpose 
of prostitution “from her father, mother, guardian, or 
other person having the legal charge of her person,” 
in violation of Pen. Code Cal. § 267, need not recite that 
the father, mother, or guardian had legal charge of the 
female’s person.—Ez parte Estrado, Cal., 26 Pac. Rep. 
209. 

46. CRIMINAL PRACTICE — Assault.—Intent—On indiet- 
ment for assault with intent to kill, proof of the specific 
intent is necessary. Such intent cannot be presumed 
from the act.—Chrisman v. State, Ark., 15 8. W. Rep. 889. 

47, CRIMINAL PRACTICE—Assault with Intent to Kill.— 
In an indictment for an assault with intent to kill, after 
properly charging the assault, the intent may be al- 
leged by averring that the assault was made “with the 
intent him, the said J. B., then and there to kill and 
murder.”—State v. Lynch, Oreg., 26 Pac. Rep. 219. 


48. CRIMINAL PRACTICE—Burglary.—The accused broke 
and entered a dwelling house. He had taker up the 
owner’s pants and was searching the pockets, when he 
was discovered. He threw down the pants, and fied. 
Held, that there was evidence of a felonicus taking of 
the pants within Gen. St. Ky. ch. 29, art. 5,§ 4.—Hill v. 
Commonwealth, Ky., 15 8. W. Rep. 870. 


49, CRIMINAL PRACTICE—Prosecutor.—Where the re- 
cord shows the appointment ef an attorney-general pro 
tempore “on account of the sickness of the attorney- 
general” it will be presumed in support of the action of 
the court that the attorney-general was not in attend- 
ance so as to bring the case within Const. Tenn. art. 6, 
§ 5, authorizing the appointment pro tempore in all cases 
in which “the attorney for the district fails or refuses 
to attend and prosecute.”’— Turner v. State, Tenn., 158. 
W. Rep. 838. 


50. CRIMINAL PRACTICE—Rape—Joinder.—In Pennsyl- 
vania, an indictment may properly charge in three 
counts the several offenses of assault and battery, as- 
sault with intent to ravish, and statutory rape and 
bastardy.—Commonwealth v. Lewis, Penn., 21 Atl. Rep. 501. 





51. DEATH BY WRONGFUL ACT.—Under Manstf. Dig. Ark. 
§§ 5223, 56225, 5226, held, that an action by a widow suing 
as administratrix, but for her own benefit, for her hus- 
band’s wrongful death, abates, on the death of the 
wrong doer.—Daris v. Nichols, Ark., 15 S. W. Rep. 880. 

52. DFED—Acknowledgment — Married Woman.—Un- 
der Rev. St. Mo., 1879, § 698, a widow in an action for 
dower, may show, even as against an innocent pur- 
chaser of the land in good faith, that she never signed 
or acknowledged the deed by which her husband had 
conveyed the land, and which purported to be executed 
by her with her mark, that she did not know the no- 
tary,and was at that time able to write her name.— Pierce 
v. Georger, Mo., 15S. W. Rep. 849, 

53. DEED—Burden of Proof.—Where plaintiff supports 
his title by a grant prima facie valid the burden of proof 
is on defendant to show that the instrument is invalid. 
— Smith v. Gillum, Tex , 15S. W. Rep. 794. 

54. DURESS.—A note executed by a firm under threats 
by the payee that he would prosecute the firm crimi> 
nally for swindling, if the note was not given, is ex- 
ecuted under duress and cannot be recovered on.— 
Morrison v. Faulkner, Tex , 158. W. Rep. 796. 

55. DURESS— Contracts.— Where defendant signs 2 
note in order to obtain possession of goods belonging 
to him, and unlawfully detained by the payee, such 
note is procured by duress, and cannot be enforced.— 
Oliphant v. Markham, Tex., 158. W. Rep. 569. 

56. EJECTMENT—Adverse Possession.— A stranger in 
possession of lands is presumed to hold under the 
owner, and the burden of proof is on him to show that 
the owner knew his possession to be hostile, or that it 
was so open and notorious as to raise a presumption of 
such notice.—Lucy v. Tennessee § C. R. Co., Ala., 8South. 
Rep. 806. 

57. EJECTMENT—Unrecorded Deed—Notice.—Where a 
railroad company takes possession of only part of a 
right of way conveyed to it, and does not record its 
deed, a general recital in a subsequent deed to another, 
by the vendor, of the portion not taken possession of, 
that itis subject tothe right of way, is notice of the 
railroad company’s title to that portion only of which 
it is in possession.— Cincinnati, etc. R. Co. v. Smith, Ind. 
26 N. E. Rep. 1009. 

58. EJECTMENT AGAINST MORTGAGEE IN POSSESSION.— 
One claiming through a mortgagor who has placed his 
mortgagee in possession cannot maintain ejectment 
against the mortgagee while the mortgage debt re- 
mains unsatisfied,even though an action thereon by 
the mortgagee is barred by the statute of limitations.— 
Spect v. Spect, Cal., 26 Pac. Rep. 203. 

59. ELECTIONS AND VOTERS.—Election held not in- 
validated by the refusal of the secretary of State to 
give the official statutory notice of election.—Adsit v. 
Secretary, Mich., 48 N. W. Rep. 31. 

60. EMINENT DOMAIN— Damages.— Where a railroad 
company condemns a right of way across defendant’s 
lotin such a way as to separate his engine from his 
mining shaft and machinery at the pit top, it is proper 
for the jury, in estimating the depreciation of value of 
the property, to take into consideration the number 
and speed of passing trains, the danger of accidents to 
defendant’s employees, and the risk of fires.—Chicago, 
etc. Ry. Co. v. McGrew, Mo., 15 8. W. Rep. 931. 

61. EMINENT DOMAIN—Procedure—Jury.—A jury of 12, 
called from the general panel in attendance in term- 
time, is not a legal jury, in condemnation proceedings, 
under Civil Code Colo. § 243, providing that the iand- 
owner may demand “a jury of six freeholders,” to be 
drawn as provided in the succeeding sections.—Colorado 
Cent. R. Co. v. Humphreys, Colo., 26 Pac. Rep. 165. 

62. Equiry—Cancellation of Deed.— Equity, on the 
ground of mistake, will cancel a deed which, by reason 
ofan erroneous description incorporated therein by 
mistake, conveys a tract of land not intended to be 
conveyed.—Sazter v. Tanner, W. Va., 12 8. E. Rep. 1094. 


63. Equiry—Effect of Feigned Issue.—The verdict of a 
jury on a feigned issue out of chancery is not binding 
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on the chancellor, and he may disregard it, and decide 
the cause according to his own judgment.—McDonald v. 
Thompson, Colo., 26 Pac. Rep. 146. 

64. EXECUTION — Fraudulent Conveyance. —In an 
action against an officer for the value of property 
wrongfully levied on, in which plaintiff claims title by 
purchase from the execution debtor, defendant may 
show that the alleged sale was fraudulent, without 
having alleged fraud in his ansSwer.—Mason v. Vestal, 
Cal., 26 Pac. Rep. 213. 

65. EXECUTION—Return — Exemptions.— Under Code 
Ala. § 2540, personal property, though exempt, is sub- 
ject to levy under execution, unless a declaration and 
claim of exemption have been theretofore filed in the 
office of the judge of probate, as required by § 2515.— 
Mitchell v. Corbin, Ala., 8 South. Rep. 810. 

66. EXECUTION AGAINST STATE—Legislative Powers.— 
An act of the legislature authorizing a party to sue the 
State does not authorize the issuance of a writ of fieri 
JSacias, commanding the seizure and sale of property of 
the State to satisfy the judgment rendered in such suit. 
—Carter v. State, La., 8 South. Rep. 836. 

67. ExEcuTORS—Issue of Letters.—The fact that an 
executrix claims property as her own, which the other 
legatees insist belongs to the estate, does not, of itself, 
show a want of integrity, within the meaning of Code 
Civil Proc. Cal. § 1350, providing that no person is com- 
petent to serve as an executor who is wanting in integ- 
rity.—In re Bauqguier’s Estate, Cal., 26 Pac. Rep. 175. 

68. FRAUDULENT CONVEYANCES —Act Tex. March 24, 
1879, § 17, does not apply to deed of trust given for 
the payment of a bona fide debt, and not in contem- 
plation of an assignment, and does not repeal Rev. St. 
Tex. art. 2465, relating to frauds and fraudulent con- 
veyances.— Smith v. Moore, Tex.,15 8. W. Rep. 910. 

69. FRAUDULENT CONVEYANCES —Bill to Set Aside.—To 
enable a complainant to maintain a bill to set aside 
conveyances as fraudulent, and subject the property to 
the payment of his demand, his claim must bein the 
form of a judgment on which execution may issue; and 
where his judgment has become dormant by the lapse 
of time, and no scire facias will lie to revive it, and no 
execution can be issued to enforce it, a demurrer to the 
bill must be sustained.—Mullen v. Hewitt, Mo., 158. W. 
Rep. 924. 

70. FRAUDULENT CONVEYANCES—Husband and Wife.— 
A recognition ard payment in good faith by an insolv- 
ent husband to his wife of an actual indebtedness, with 
compound interest according to their agreement, as to 
which aright of recovery would have been barred by 
the statute of limitations, is not a fraud upon his cred- 
itors; nor is an agreement by the husband to pay to the 
wife rent for premises occupied by them but purchased 
with her money, necessarily fraudulent.—Frost v. Steele, 
Minn., 48 N. W. Rep. 413. 

71. FRAUDULENT CONVEYANCES—Judgments by Con- 
fession.—In an absence of proof that a creditor to 
whom the debtor has confessed judgment was party to 
any fraud,the debtor’s declarations tothird persons 
concerning his intentions in confessing the judgment 
are inadmissible in an action by the other creditors to 
set aside the confessed judgment.— Unungst v. Goodyear 
India- Rubber Glove Manuf’g Co., Penn., 21 Atl. Rep. 499. 


72. GIFT CAUSA MORTIS—Trust.—Plaintiff’s testatrix, a 
week before her death, sent certain notes and certifi- 
cates of deposit to her agent, with directions to deposit 
some of the interest money in bank, and, if the testatrix 
was dead when the interest was collected, to deposit it 
in her sister’s name, “and send the interest and the 
notes, and the interest on them, to her as long as they 
continue, and, when paid, put them in the bank, and 
send the interest to her:” Held, that the transaction did 
not constitute either a gift tothe sisteror a trust for 
her benefit.—Barnum v. Reed, I1l., 26 N. E. Rep. 572. 

73. HABEAS CorPus—Constitutional Law.—Under the 
statute of Washington, providing that no court shall 
inquire into the legality of any judgment or process 
whereby a party isin custody, when such custody is 





upon final process issued on final judgment of a court 
of competent jurisdiction, a person sentenced by a 
court of general jurisdiction cannot be released on 
habeas corpus.—In re Lybarger, Wash., 26 Pac. Rep. 1075. 

74. HiGHWAys—Elevated Railroads — Damages.—The 
erection of an elevated railway in a city street, without 
the consent of the abutting owner, is in itself an inter- 
ference with his rights, and it is not a question for the 
jury whether it is such interference, to be determined 
by considering whether or not it obstructs the street.— 
Williams v. Brooklyn El. R. Co., N. Y.,26N. E. Rep. 1048. 

75. Highway — Proceedings of Commissioners. — 
Where proceedings are begun before a board of com- 
missioners to vacate a highway, and viewers are ap- 
pointed, who report in favor of the vacation, and, upon 
remonstrance, reviewers are appointed who report 
against the vacation, the board’s order approving the 
latter report is sucha final judgment that an appeal 
will lie to the circuit court.—Cook v. Quick, Ind., 26 N. E. 
Rep. 1007. 

76. HUSBAND AND WIFE—Suretyship.—While a married 
woman may not contract a debt of suretysbip that will 
bind her, she may, as an original undertaker, become 
liable for goods furnished to another, from which she 
derives no personal benefit.— Freeman v. Coleman, Ga., 12 
8. E. Rep. 1064. 

77. HUSBAND AND WIFE— Wife’s Separate Estate.— 
Where a husband receives considerable sums of his 
wife’s inheritance from the executor of her father’s es- 
tate, and uses them as if they were his own, investing 
some in various business companies in his own name, 
depositing in bank fn his own name, buying a lot and 
taking the title in his name, and building a house 
thereon for a home, having no agreement with her as 
to the use of the moneys, he will be held to have re- 
duced them to possession.—Hart v. Leete, Mo.,15 8. W. 
Rep. 976. 

78. INJUNCTION—Imitation.—Plaintiff, a manufacturer 
of horse-shoe nails, coated them with bronze, for the 
sole purpose of making them popular, and this device 
was adopted by defendant, who madea nail in imita- 
tion of plaintiff's nail: Held, that there was no trade- 
mark in the bronzed nail, and that a bill would not lie 
to restrain the manufacture by defendant of such nails. 
—Putnam Nail Co. v. Dulaney, Penn., 21 Atl. Rep. 391. 


79. INJUNCTION—Relief against Execution.—W here de- 
fendants consent to waive all defense, and confess 
judgment on the strength of a verbal agreement that 
plaintiffs will stay execution for a year, they cannot 
enjoin a sale under the execution which plaintiffs 
levied before the end of the year, being guilty of laches 
in standing by and permitting the execution to be 
levied without moving the court to recall it.—Moulton 
v. Knapp, Cal., 26 Pac. Rep. 210. 

80. INJUNCTION—Sheriff’s Sale.—A sheriff's sale of land 
to enforce a judgment subjecting it to a mechanic’s 
lien will not be enjoined at the suit of the owner, who 
did not contract for the erection of the building, and 
who was not made a party tothe mechanic’s lien pro- 
ceeding, as the purchaser at the sale will acquire no 
title as against him.— McCormick v. Riddle, Mont., 26 Pac. 
Rep. 202. 


81. INSURANCE—Conditions of Policy.—Though gaso- 
line and coal-oil may be articles of the class known as 
“extra hazardous,” the keeping of them in reasonable 
quantities in a grocery store for the purpose of selling 
at retail, unless specifically prohibited in the policy, 
will, not avoid a contract of fire insurance.— Renshaw v. 
Mo. State Mut. Fire etc. Ins. Co., Mo., 158. W. Rep. 945. 

82 INTOXICATING LIQUORS—Illegal Sale.—On indict- 
ment for the unlawful sale of intoxicating liquors, 
where it is shown that defendant sold a certain kind of 
bitters, testimony is admissible as to the effect the bit- 
ters had on the witnesses, and as to the quantity neces- 
sary to intoxicate, as compared with whisky.—Brantly 
v. State, Ala., 8 South. Rep. 816. 

83. INTOXICATING LIQUORS — Original Packages. — On 
passage of Act Cong. Aug. 8, 1890, providing that all in- 
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toxicating liquors transported into any State or remain- 
ing therein for sale should upon arrival be subject tothe 
police laws of the State, liquor imported before passage 
of the act became subject to the then existing State 
laws.— Tinker v. State, Ala., 8 South. Rep. §14. 


84. INTOXICATING LiQUORS—Original Packages.—The 
rule established by the Supreme Court of the United 
States in relation to the rights of States to restrict the 
sale of imported liquors does not apply to the sale of 
liquor by the bottle by one who imports such bottles of 
liquorin boxes with closed tops which were broken 
open.—Smith v. State, Ark., 15 8. W. Rep. 822. 

55. INTOXICATING LIQUORS—Sale to Minors.—In a pros- 
ecution for the unlawful sale of liquor to a minor, it is 
error to instruct the jury that simply to ask the minor 
if he was 21 years of age would not be the diligence re- 
quired of defendant by law, for itis a question for the 
jury and not for the court, what facts would constitute 
diligence.—McGuire v. State, Tex., 15 8. W. Rep. 917. 

86. INTOXICATNING LIQUORS—Separate Complaints.—A 
complaint for maintaining a tenement for the illegal 
sale of intoxicating liquors, and a separate complaint 
for unlawfully selling such liquors, cannot be tried to- 
gether, against the defendant’s objection, though both 
charges might have been joined in one complaint.— 
Cc lth v. Bickum, Mass., 26 N. E. Rep. 1003. 

87. JUDGMENT.—A purchaser of land which is subject 
to the lien of a judgment takes it subject only to the 
amount called for by the judgment as not liable to the 
judgment increased by usury under a subsequent 
agreement between the creditor and judgment debtor. 
—Bensimer v. Fell, W. Va., 12 8. E. Rep. 1078. 

88. JUDGMENT BY CONFESSION — Vacating.—Where a 
defendant petitions that a judgment by confession be 
opened because procured by fraud, and the answer to 
the petition is not verified, the uncontradicted testi- 
mony of the defendant and his wife, showing the al- 
leged fraud, is sufficient to justify opening the judg- 
ment.— Yost v. Mensch, Penn., 21 Atl. Rep. 507. 

89, JUDICIAL SALES—Purchaser.—W here one who bids 
in land at a public judicial sale refuses to comply with 
his bid, on which the officer appointed by the court to 
make the sale, without reporting the sale to the court 
for confirmation, resells, at public vendue, for a less 
price than that bid at the first sale, and the second sale 
is confirmed by the court on a report showing all the 
facts, the purchaser at the first sale is not liable for the 
difference in price.— Campe v. Saucier, Miss., 8 South. Rep. 
846. 

90. LANDLORD AND TENANT—Husband and Wife.—A 
husband, as agent for his wife, cannot bind her real es 
tate by a lease thereof in her behalf, and a receipt by 
the wife of a month’s rent at the rate fixed in such lease 
will not, in the absence of other evidence, be sufficient 
to establish a lease by her for a year, or a term longer 
than that for which the rent is understood to have been 
paid, leaving the tenancy one at will.—Fali v. Moore, 
Minn., 48 N. W. Rep. 404. 

91. LANDLORD AND TENANT—Lien on Crops.—Under 
Code Ga. § 1978, which provides that landlords furnish- 
ing “supplies” to their tenants muy secure themselves 
therefor upon the crops, a landlord who has agreed to 
board his tenant may have alien onthe crop for such 
board.—Jones v. Eubanks, Ga., 128. E. Rep. 1065. 

92. LANDLORD’S LIEN — Advances.—A landlord who, 
without the knowledge and consent of his tenant, as- 
sumes a lability to a third person for advances to the 
tenant, and pays the debt, acquires no lieu, under Code 
Ala. § 3056.—Clanton v. Eaton, Ala., 8 South. Rep. 823. 

93, LEASE—Removal of Improvements.—Under a lease 
for 20 years, authorizing the tenant to make improve- 
ments and to remove them on the expiration of the 
lease, the tenant has a reasonable time after the term in 
which to remove the improvements, but he is confined 
during that time to the right of ingress and egress for 
that purpose, and cannot retain possession.—Caperton 
v. Stege, Ky., 15S. W. Rep. 870. 

94. LIBEL—Malice.—Every person has the right to en- 








joy that degree of respect, good-will, and social or busi- 
ness distinction to which his own acts and his social and 
business habits entitle him; and any one who unlaw- 
fully interferes with this right by circulating slanderous 
reports renders himself liable, or the consequent dam- 
ages.— Wiel v. Israel, La., 8 South. Rep. 826. 

95 LIENS ON CROPS.—Where it is agreed between the 
owner of land and the occupant that the former shall 
furnish land, team, tools, and food for team, and that 
the latter shall do the work in making the crop, and 
that each one shal! gather his half of the crop as near 
as practicable, and if, after it is gathered, there is found 
to be any difference, it shall be equalized, the parties 
are tenants in common of the crop, and the occupant is 
a cropper on shares, and an employee within Act Ark. 
April 6, 1885.— Tinsley v. Craig, Ark., 15S. W. Rep. 897. 

96. LIrE INSURANCE—Creditors.—A debtor procured 
his life to be insured for the benefit of a creditor, to 
whom the policy was made payable. The application 
was signed by both debtor and creditor, and the pre- 
miums were paid by the creditor. Held, that the cred- 
itor was entitled out of,the proceeds of the poliey only 
to the amount of his debt and disbursements,—Gold- 
baum v. Blum, Tex., 15S. W. Rep. 564. 


97. LiFE INSURANCE — Wife’s Separate Property.—A 
policy of insurance purporting on its face to have been 
effected by a married woman on the life of her husband 
wherein the company, in consideration of an annual 
premium duly paid by the wife, agrees to insure the life 
of the husband for the sole use of the wife, to be paid 
her at his decease, and if not living, then to her chil- 
dren for their use, is prima facie the sole property of the 
wife.— Weber v. Paxton, Ohio, 26 N. E. Rep. 1051. 

98. LIMITATIONS — Eminent Domain.—In trespass to 
try title to a strip of land, which for more than two 
years has been occupied by a railroad track, where the 
company by cross-bill seeks condemnation of the right 
of way, the right of the land-owner to compensation 
for the injury to the land not taken is not barred by 
Rev. St. Tex. 1879, art. 3203.— Texas Western Ry. Co. v. Cave, 
Tex., 158. W. Rep. 786. 


99. MANDAMUS—Warrant.—In the absence of any stat- 
utory provision for the issue of warrants upon the al- 
lowance of demands against boards of improvements, 
or making such warrants receivable for board assess- 
ments, the creditor is entitled to a warrant only as a 
means to collect his claim, and not for use in anticipa- 
tion of funds.— Board of Improvements v. McManus, Ark., 
15 8. W. Rep. 897. 

100. MARRIED WOMAN — Coverture — Subsequent 
Promise.—The promise by a woman, after her husband’s 
death, in reference to money borrowed by her during 
coverture, “According as I get money from my boarders 
I will pay you so much till I pay you the money,” is too 
vague to support an action therefor.—Kelly v. Eby, Pa., 
21 Atl. Rep. 512. 

101. MASTER AND SERVANT—Defective Appliances.—In 
an action by a brakeman for injuries caused by his be- 
ing caught between dead- woods, while attempting to 
make a coupling with his hands, evidence is admissible 
that it was not customary for the employees to use the 
coupling knives furnished them by the company, and 
that they were dangerous, notwithstanding plaintiff 
signed a contract to use the coupling knife.—Bonner v. 
Beam, Tex., 15 8. W. Rep. 798. 

102 MASTER AND SERVANT—Defectives Appliances.— 
Where a railroad company receives a foreign car, and 
places it in one of its trains, and a brakeman is injured 
while mounting the car by the pulling out of a bolt 
which held a round of the ladder in place, the company 
is Hable if, by the use of ordinary care, it could have 
discovered the defect, and negligence may be inferred 
from the nature of the defect.—Mateer v. Mo. Pac. Ry. 
Co., Mo., 15 8. W. Rep. 970. 

103. MASTER AND SERVANT—Fellow-servant.—The neg- 
ligence of the foreman of agang in failing tc block a 
pile which was shoved against plaintiff, injuring him, 
because it was not blocked, is the negligence of a fel- 
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low-servant, although the foreman had authority to 
employ and discharge plaintiff, and the plaintiff was 
under his superintendence and control in doing the 
work in the performance of which he was injured.—ZU 
v. Northern Pac. R. Co., N. Dak., 48 N. W. Rep. 222. 


104. MASTER AND SERVANT — Negligence.—The negli- 
gence of the husband will be imputed to the wife in- 
jured while living on work train.—Mo. Pac. Ry. Co. v. 
White, Tex., 15 8. W. Rep. 808. 

105. MASTER AND SERVANT — Servant’s Negligence.— 
The principle that the contributory negligence of the 
plaintiff's servant is imputable to the principal, and 
constitutes a defense in an action for negligence prose- 
cuted by the latter against a third person, applied.—La 
Riviere v. Pemberton, Minn., 48 N. W. Rep. 406. 

106. MEASURE OF DAMAGES— Wrongful Sequestration.— 
In an action for the wrongful sequestration of property, 
the measure of actual damuges is the amount paid by 
plaintiff to the officer to secure its release.—Clark v. 
Pearce, Tex., 158. W. Rep. 787. 

107. MECHANIC’s LIENS — Contractor’s Bond. — The 
sureties on a bond executed by contractors to a land 
owner, pursuant to the mechunic’s lien law, are liable 
for material sold to one of such contractors for the per 
formance of the construction contract, the other con- 
tractor having assigned his interest in the contract to 
his co-contractor.— Abbott v. Morrissette, Minn., 48 N. W, 
Rep. 416. 

108. MECHANIC’S LIENS — Retroactive Statutes.— The 
law of 1889 does not relate back so as to govern the 
rigbts of subcontractors under a contract made before 
the law took effect, though no liability to them was in- 
curred until thereafter, as such retroactive effect might 
impair the obligation of the contract by compel- 
ling the owner to pay more than the sum stipu- 
lated in his contract.—Hali v. Banks, Wis., 48 N. W. Rep. 
385. 

109. MORTGAGES—Detinue.—In detinue by the mort- 
gagee the mortgagor cannot show failure of considera 
tion for the mortgage to defeat the action under Code 
Ala. § 1870, which provides that “the payment of a mort 
gage debt, whether of real or personal property, di- 
vests the title passing by the mortgage.’—Lampley v. 
Knox, Ala.,8 South. Rep. 822. 

110. MORTGAGES— Priorities — Recording Deed.—The 
rule that the holder of a deed has done all that is nec 
essary under the registry laws to give notice of its con- 
tents when he files it for record, and that the subse 
quent neglect of the recorder cannot prejudice his 
rights, does not obtain as against a subsequent bona 
fide purchaser or mortgagee, where the holder of the 
deed took it out of the recorder’s office without notic 
ing that it did not contain the recorder’s certificate of 
recording, required by law.—Turman v. Bell, Ark., 15 8. 
W. Rep. 886. 

111. MUNICIPAL CORPORATION—Enlargement of Bound- 
aries.—Territory separated from a city by a navigable 
river is “‘contiguous” within Mansf. Dig. Ark. § 922, au- 
thorizing municipal corporations to annex contiguous 
territory in the same county.— Vogel v.+ City of Little 
Rock, Ark., 15 8. W. Rep. 836. 

112. MUNICIPAL CORPORATION—Extension of City Lim- 
its.—Under Mansf. Dig. Ark. § 786, an order g-anting the 
petition is notinvalid because the land sought to be 
annexed is separated from the city bya large river, 
although at the time the only means of communication 
are two toll- bridges and a number of small boats oper- 
ated by private persons for hire.— Vestal v. City of Little 
Rock, Ark., 15 8. W. Rep. 891. 

113, NE EXEaT.—It appearing that the sole surety 
upon the bond of the guardian had become insolvent; 
thatthe guardian had squandered, misappropriated, 
and embezzled the trust.estate; that he had failed tu 
comply with the statute requiring him to file a report; 
and that he is about to depart from the State for the 
purpose of cheating and defrauding his ward,—a proper 
case for the issuance of the writ of ne exeat is presented. 
— People v. Barton, Colo., 26 Pac. Rep. 149. 





114. NEGLIGENCE — Dangerous Premises.—Where a 
child of tender years goes into a mill without any right 
to be there, and is killed while attempting to ride on an 
apparatus used for hoisting materials, which apparatus 
had recently been in use, and after being stopped and 
put out of reach had in some unexplained way get into 
motion again, no cause of action lies therefor against 
the mill-owners.—Rodgers v. Lees, Penn., 21 Atl. Rep. 
399. 

115. NEGOTIABLE INSTRUMENTS — Community Prop 
erty.— Where a note, payable to a married woman or 
order, is indorsed for value before maturity to one 
who supposes her to be married, but has no notice that 
the note is community property, a valid title passes, 
and the indorsee can recover against the maker, al- 
though the husband intervenes to disaffirm the indorse- 
ment.—Caster v. Peterson, Wash., 26 Pac. Rep. 228. 

116. NUISANCE—Injunction.—The noise of a factory, 
which materially interferes with and impairs the ordi- 
nary physical comfort of human existence, may be 
treated as a nuisance. But the standard as tothe effect 
must be the man of normal nervous sensibility and or- 
dinary mode of living.—Powell v. Bentley G Gerwig Fur- 
niture Co., W. Va., 12 8. E. Rep. 1085. 

117. PARTNERSHIP—Retiring Partner.—One who fails 
to give notice of his withdrawal from a partnership is 
liable for goods sold the firm on the assumption that 
he is still a member, though his name has not appeared 
in the name and style of the firm.—McLemore v. Rankin 
Manuf'g Co., Miss., 8 South. Rep. 845. 

118. PRACTICE—Dismissal of Action.—Where a cause 
was dismissed for want of prosecution itis proper to 
reinstate it on plaintiff's showing that defendant's 
counsel wrote to him in another county, asking a con- 
tinuance, and he sent®him word of his agreement 
thereto, and, hearing nothing further, he supposed it 
had been continued, and did not attend court.— Miller v. 
Earle, Tex., 15 8. W. Rep. 916. 

119. PRacTICE—Suit in Forma Pauperis.—The right to 
sue in forma pauperis, under Act Tenn. 1821, (Code, § 
3192), is a right purely personal to plaintiff, and does 
not extend to one suing in a representative capacity— 
Smith v. Louisville G N. R. Co., Tenn., 15 8. W. Rep. 842. 

120. PROHIBITION — Issuance in Vacation. — Under 
Const. Mo. 1875, art. 6, §3, and Amend, 1884, §8, and 
Rev. St. Mo. 1889, § 3243, a judge of the supreme court 
may in vacation issue an order to defendants to show 
cause at its following term why a writ of prohibition 
should not be issued.—State v. Rombauer, Mo., 158. W. 
Rep. 850. 


121. RAILROAD COMPANTES—Accidents— Negligence.— 
Where a person walking on a railway track steps aside 
to allow a train to pass coming from his rear, and then 
steps back on the track, and is run over by a detached 
portion of the train, that had broken loose from the 
front part, there can be no recovery for his wrongful 
death on the ground that breaking of the train into two 
parts resulted from defective machinery and unskillful 
management.— Patton v. East Tennessee, etc. R. Co., Tenn., 
15 8. W. Rep. 919. 

122. RAILROAD COMPANIES — Construction — Liens. 
In an action against a railroad company to enforce liens 
for labor and material, defendant cannot contend that 
plaintiffs were subcontractors, and were to be paid in 
bonds ofthe company asthe contractors were to be 
paid, unless it shows that the bonds were tendered.— 
Farmer’s Loan ¢ Trust Co. v. Canada, etc. Ry. Co., Ind., 26 
N. E. Rep. 784. 

123, RAILROAD COMPANIES — Negligence.—A fireman 
who Is injured by the derailment of an engine caused 
by a defect in a flange of the wheel, not apparent, and 
by a defect in the brake on the engine which was dis- 
covered after the trip was commenced, may recover, it 
not appearing that he was acquainted with the road, or 
knew of the long down grade where control of the 
engine was lost and and accident occurred.— St. Louis, 
etc. R. Co v. McLain, Tex., 158. W. Rep. 789. 

124. RAILROAD COMPANIKS — Negligence. — Where a 
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person, seeing a train advancing on a track located 
within three feet from a high station platform, hur- 
riedly crosses and stands between the track and plat- 
form for the train to pass, she is guilty of contributory 
negligence, and cannot recover for injuries by being 
struck by the train.—Zsrey v. Southern Pac. R. Co., Cal., 
26 Pac. Rep. 211. 

125. RECEIVERS—Parties.—A receiver appointed by a 
United States circuit court in a suit to foreclose a gen- 
eral railroad mortgage, and invested with possession of 
all its property, with power to defend all suits brought 
against himself or the company, and intervene in pend- 
ing suits, is not a proper party to an action originally 
brought against the company for a trespass committed 
before his appointment.— Decker v. Gardner, N. Y., 26 N. 
E. Rep. 814. 

126. REPLEVIN.—A company leased State land, and 
afterwards discovered building stone thereon, which 
they quarried and sold, together with the lease, to 
plaintiff. Defendant, without right, but in collusion 
with plaintiff's agent removed the stone: Held, that 
although the quarrying of the stone was waste, plaintiff 
could replevy it where his possession was under bona 
fide claim of ownership.— Reynolds v. Horton, Wash., 26 
Pac. Rep. 221. - 

127. REPLEVIN.—Replevin will not lie against a con- 
stable from whom property has been replevied on dis- 
missal of tke action without a judgment of return, 
where he has refused to accept a return of the prop- 
erty, though it has been left for him by plaintiffs on the 
premises from which it was replevied, and notice given 
him thereof.—Calnan v. Stern, Mass., 26 N. E. Rep. 994. 

128. REVIEW—Effect of Appearance.—A petition for 
review of a judgment under Rev. St. Mo. 1879, § 3684, as 
amended by Laws 1883, p. 125¢ providing for such re 
view where defendant has not been duly summoned, 
will not lie where the record shows that the defend- 
ants have appeared to the suit.— State v. Scott, Mo., 158. 
W. Rep. 987. 

129. SALE—Damages.—Where the seller of personal 
property fails and refuses to deliver the same to the 
buyer, the measure of damages for a breach of contract 
is the difference between the contract price and the 
market value of the property at the time and place 
where it should have been delivered.— Denver, etc. R. Co. 
v. Hutchins, Neb., 48 N. W. Rep. 398. 

130. SAaLE—Rescission—Fraud.—Where goods are pur 
chased with a preconceived intention not to pay for the 
same it is fraud upon the seller, for which he may re- 
scind the sale, and procure the goods cr their proceeds 
in the hands of the vendee or a subpurchaser from him 
without consideration.— Slagle v. Goodnow, Minn., 48 N. 
W. Rep. 402. 

131. SALE—Rights of Seller—Trespass.—One who sells 
chattels on condition that the title shall remain in him 
until payment of the price at a specified time, and de- 
livers the property to the purchaser, may maintain 
trespass against third persons who wrongfully take 
the property from the purchaser after the expiration 
of the specified time, the price remaining unpaid.— 
Fields v. Williams, Ala., 8 South. Rep. 808. 

132. SALE OF STANDING TIMBER—License.—An agree- 
ment to sell another all the wood and timber on certain 
land, with a given time to remove it, is an executory 
contract forthe sale of chattels, to take effect when 
the timber is severed from the land, with a license to 
enter and cut the trees and remove them.—Fletcher v. 
Livingston, Mass., 26 N. E. Rep. 1001. 

133. SCHOOL TRUSTEES—Selection of Studies —Parents. 
—The school trustees of a high school have authority 
to classify and grade the scholars in the district, and 
cause them to be taught insuch departments as they 
may deem expedient. They may ulso prescribe the 
course of study and text books for the use of the 
school, and such reasonable rules and regulations as 
they may think needful. The parent, however, has a 
right to make a reasonable selection from the pre 
scribed studies for his child to pursue.—State v. School- 
Dist. No. 1, Neb., 48 N. W. Rep. 393. 





134. StaTUTE—Construction. — When the legislature 
has omitted, by mistake or otherwise, to make the nec- 
essary provisions to carry out its intention, the court 
cannot by construction supply the omissions. —State 
v. Simon, Oreg., 26 Pac. Rep. 170. 

135. TAXATION—Peddler’s License.—Peddlers bringing 
goods from another State into Kentucky for sale are 
subject to the license tax imposed by the statute of 
that State, as the statute does not conflict with the con- 
stitutiona! power of congress to regulate interstate 
commerce.—Rash v. Farley, Ky., 15 8. W. Rep. 862. 

136. TAXATION OF PIPE LINES.—A foreign corpora- 
tion owning a “pipe-line” for carrying petroleum, 
which is Jaid underground under a grant by the owner 
of the fee, is taxable for the “pipe line” as real estate 
in the township where it is located, under the definition 
of “real estate,” contained in the third section of the 
act of 1866, although the owner of the fee has reserved 
the use of the surface for cultivation, etc.—Tide- water 
Pipe Co. v. Berry, N. J., 21 Atl. Rep. 490. 

137. TAX- DEEDS—Statute of Limitations. — Where the 
statute of limitations has run in favor of tax deeds, one 
claiming title in opposition to them cannot show that 
they are void for mere irregularities in levying the 
taxes, making the sales, or executing the deeds.— Dupen 
v. Wetherby, Wis., 48 N. W. Rep. 378. 

128. TAX-SALE.—A purchaser of land at a delinquent 
sale by the agent or attorney of the owner, in whom he 
had confided, and whose duty it was to purchase in said 
land for the owner, operates only as a payment of the 
taxes, and such purchaser acquires no rights, 8s against 
the owner of the land, by neglecting his duty to the 
owner, and buying the same for himself.— Curtis v. Bor- 
land, W. Va., 12 8. E. Rep. 1113. 

139. TRIAL—Competency of Jurors. — Where a juror 
heard “some of the facts,” and formed “a slight opin- 
ion” at the time, but afterwards forgot even the facts, 
and another “heard of the case,” and formed a condi- 
tional opinion, not, however, on the merits, and each 
swore on his voir dire that he thought he could try the 
case fairly, it was not error to disallow challenges there- 
to.—Collins v. Burns, Colo.. 26 Pac. Rep. 145. 

140. TRIAL — Jury — Qualifications.—One who boards 
and lodges in the private house of another is nota 
“householder” within the meaning of the Texas statutes, 
and hence is not a qualified juror in a murder case.— 
Lane v. State, Tex., 15 8. W. Rep. 827. 

141. TROVER—Who may Maintain.—A written order by 
the owner of personal property, authorizing plaintiff 
to dispose of it, and collect the proceeds, does not 
transfer tHe title to plaintiff, and does not enable him 
to maintain trover against a third person, who con- 
verted the same to his own use.— Swenson v. Kleinschmidt, 
Mont., 26 Pac. Rep .198. 

142. VENDOR AND VENDEE.—Under a deed, with cov- 
enants of warranty, reserving a lien for the purchase 
money, the grantee cannot, on account of a defect in 
the title, resist the payment of the purchase money 
without returning the possession and surrendering the 
deed for cancellation, though the grantor is anon- 
resident and insolvent, and has since the conveyance 
promised to perfect the title.—Ogburn v. Whitlow, Tex., 
158. W. Rep. 807. 

143. VENUE—Conveyance of Trust Property.—Under 
Rev. St. Tex. art. 1198, exception 7, providing that ac- 
tions for fraud may be brought in any county where the 
fraud was committed, a defendant may be sued in the 
county where the sale was made, though he resides in 
another county, for having fraudulently sold land that 
was conveyed to him by way of mortgage only.— Boothe 
v. Feist, Tex., 15S. W. Rep. 799. 

144. WATERS—Injunctions.—The owner of property on 
the shores of a lake, which is valuable as a pleasure re- 
sort may maintain a suit to restrain a corporation from 
drawing water out of the lake so as to lower its level 
and leave a wide margin of bog exposed around its 
banks, which is repulsive in sppearance, and unhealthy. 
—Cedar Lake Hotel Co. v. Cedar Lake Hydraulic Co., Wis., 
48 N. W. Rep. 371. 





